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REPORT OF INVESTIGATION

CONCERNING
MAJOR GENERAL THOMAS J. FISCUS
Case S6567P

PREPARED BY

OCTOBER 2004
I. INTRODUCTION

An anonymous person telefaxed a six-page complaint against The Judge Advocate
General of the Air Force (TTAG), Maj Gen Thomas J. Fiscus, to the Air Force Chief of Staff and
a former TJAG on 15 Aug 04. (Ex 2) The complainant accused Maj Gen Fiscus of carrying on
romances with at least ten women, four of whom were allegedly his current paramours
(complaint reproduced as written):

The Judge Advocate General Thomas Fiscus who
keeps using his rank to carry on lots of romantic relationships and
makes women in the Air Force his own personal harum despite his
being married. He is currently having affairs with _
S 0 is in his chain of command, along with a former

 and a woman named § _
: ‘And those are just the current ones 1 know about.
He even has the gall to use his Pentagon computer for his love
letter emails w_ithi as you can see. He probably uses the
computer for his other girls too unless he doesn’t care if his wife
knows. Also some people wonder why Fiscus travels so much and
takes extra long TDYs and takes lots of long lunches and goes
“home” early even when he is not TDY. Duh. And don’t forget that
slut Maj (R who & has carried on a long

and s{ill uses her a lot as his personal driver of his corvette 1f you
know what I mean. I even he ught him with another
woman hugging and kissing in his.office a while ago and got mad
as hell. And his and he use
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sickening pet names for each other. There’s a long list of other
Usaf women Fiscus had romances with and then rewarded them

with promotions and good assignments. Try
Yy —

whaose also a Jag reserve. Everyone knows Fiscus is

the Pentagon

suspect that he has abused his rank for years to get his way with
women but they’re scared to tumn him in. I'm scared too to be
sending this but somebodys got to. Oh he’s a real smooth operator
allright and can come accross as real charming & sincere. But the
truth is he is disgusting embarrassment to the Air Force and a
pathological liar and probably a security risk too. Please sir make
him stop. (Ex 2:2)

The complainant included as an attachment a string of nine emails purportedly sent to

Maj Gen Fiscus from Ma_ a judge advocate currently servin
\ x 2:3-6) These communications suggested that by the end of Apr 02 the two had
already had at least one “date” at a pub across the street from Maj X

'2:3), and that subsequently a romantic affair bloomed, with Maj referring
to Maj Gen Fiscus as “Sweetie,” “Babe,” or “Homey,” and referencing time spent in his arms.

(Ex 2:4)

—S AF/IGS, conducted a complaint analysis (Ex 3) and recommended
mvemgatmn of two allegations.of engaging in unprofessional relationships: one each against
Maj Gen Fiscus and M&j_ On 30 Aug 04, The Inspector General, Lt Gen Polk,
approved the full investigation of the allegations against Maj Gen Fiscus and Maj
with the proviso that, if the other Air Force members cited in the complaint were mphcat&d
allegations could be framed against them. (Ex 3:7)

The director, SAF/IGS, assigned the case to ( N ENEER -~
SR s investigating officers (10s), 4nd they collected evidence and testimony through 25
Oct 04. On 12 Oct 04, through his defense counsel, Maj Gen Fiscus exercised his right against
self-incrimination under Article 31 of the UCMJ and declined to provide testimony. (Ex 4)

1. SCOPE AND AUTHORITY
The Secretary of tha Air Force has sole responsibility for the function of The Inspector

‘General of the Air Force.! The Inspector General performs duties prescribed by the Secretary or
the Chief of Staff and has the authority to inquire into and report upon the discipline, efficiency,

! Title 10, United States Code, Section 8014,
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and economy of the Air Force.” The Inspector General must cooperate fully with the Inspector
General of the Department of Defense (DoD-IG).? Pursuant to AFI 90-301, Inspector General
Complaints, paragraphs 1.9.3.1 and 3.2.1, the Director of Senior Official Inquiries (SAF/IGS), is
responsible for overseeing and managing investigations of senior officials. (Ex 85:14, 80)

The term “senior official” is defined as “any Air Force active duty, retired, Reserve, or

' ANG military officers in the grades of O-7 (brigadier general) select and above; current and
former civilians above the grade of general schedule (GS) or general manager (GM)-15; current
or former members of the Senior Executive Service (SES); and current or former Air Force
civilian Presidential appointees.” (Ex 85:127)

Thus, because Maj Gen Fiscus holds the grade of O-8, the investigation of allegations
against him falls under the purview of SAF/IGS. The I0s /NS
‘hold SAF/IG appointment letters dated 9 Dec 03. (Ex 1:1-2)

II. INVESTIGATIVE PROCESS

Since the complaint included sexually suggestive emails purportedly sent to Maj Gen
Fiscus’s official government email acwunt,& SAF/IGS, initiated a request to the

Air Force Pentagon Communications Agency (AFPCA) commander to capture the government
email files of both Maj Gen Fiscus and Ma (Ex 61:2-3) The resultant data delivery
on 30 Aug 04 consisted of eight compact discs (CDs): seven containing Maj Gen Fiscus’s email
files, including archives dating back to 1999, and one with Mo IR (Ex 61:5)

In addition to validating that the email notes supplied by the complainant were consistent
with those in Maj Gen Fiscus’s personal email files kept on the government servers’, the
AFPCA-supplied CDs provided documentary evidence of notable relationships with 20 women,
military and civilian, including the ten listed in the complaint. (Ex 41 through Ex 60) Later, as a
result of witness interviews during the investigation, four women were added to the list, bringing
the number to 24; then following the leak of case details to the national media (Ex 68:1), an

~ additional woman called SAF/IGS to report similar misconduct by Maj Gen Fiscus (Ex 7, Ex
21), for a total of 25.

The information thus acquired during the fact-finding part of the investigation provided
prima facie evidence of further wrongdoing by Maj Gen Fiscus, and, on 13 Sep 04, The Inspector
General approved adding allegations that Maj Gen Fiscus made improper sexual advances
toward military women and had improper relationships with civilian women. At the same
meeting he made the decision that the additional Air Force women implicated in unprofessional

* These authorities are outlined in Title 10, United States Code, Section 8020,
* Title 10, United States Code, Section 8020(d).
* Compare Exhibit 2, pages 3-6, with Exhibit 55, pages 3-4 and 11-16.
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or improper relationships with Maj Gen Fiscus would not be pursued as subjects of additional
allegations in this case.

Furthermore, amid concerns that the remaining female subject, Maj could
claim her right against self-incrimination and refuse both to validate the incriminating emails and
to testify to her relationship with Maj Gen Fiscus, The Inspector General authorized SAF/IGS to
request testimonial immunity for her. (Ex 64) Finally, on 28 Sep 04, The Inspector General
directed that Maj (e removed as a subject in the investigation, and that the allegation
against her be stricken, so that the report of investigation would address only the alleged
misconduct by Maj Gen Fiscus. (Ex 77:1)

Thus this investigation addressed three allegations against Maj Gen Fiscus:

ALLEGATION 1. That Maj Gen Thomas J. Fiscus wrongfully engaged in
unprofessional relationships with female subordinate members of the Air Force in violation of
AF136-2909, Professional and Unprofessional Relationships, and Article 133, UCMYJ, Conduct
Unbecoming an Officer and Gentleman.

ALLEGATION 2. That Maj Gen Thomas J. Fiscus made inappropriate sexual advances
toward female subordinates, in violation of the Secretary of the Air Force and Chief of Staff
policy on Commander Responsibility for Equal Opportunity, AFI 36-2706, Military Equal
Opportunity Program, and Article 133, UCMI, Conduct Unbecoming an Officer and Gentleman.

ALLEGATION 3. That Maj Gen Thomas J. Fiscus wrongfully engaged in improper
relationships with female civilians, in violation of Article 133, UCMJ, Conduct Unbecoming an
Officer and Gentleman, and Article 134, UCMI, General Article.

Based upon the data drawn from Maj Gen Fiscus’s email files and interviews with 35

witnesses, the IOs ruled out improper or unprofessional relationships with four of the women
listed in the complaint: Col (Ex 5, Ex 41), Lt Col (Ret
G5 8, Ex 42), Col (Ex 17, Ex 46, Ex 70), and Ms (Ex

56). These relationships evidenced long-term professional and personal friendships and did not
appear suspect. In the case of Lt Colillll§ the friendship was especially deep and enduring,
and, in addition to Maj Gen Fis¢us, the close-knit group included Mrs. Fiscus and Lt Col

_ (Ex 8:1-2) Of the remaining relationships, 13
strongly evidenced the possibility of wrongdoing by Maj Gen Fiscus and were divided up for
analysis as follows:

¢ Suspected unprofessional relationships (Allegation 1):
o SMS (Ex 12, Ex 43)
o Maj B (Ex 22, Ex 52, Ex 73)
o Maj , (BEx 27, Ex 29, Ex 31, Ex 37, Ex 55, Ex 72, Ex 79)

4
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o LtC x 34, Ex 35, Ex 58)
o TS x 10, Ex 38, Ex 60)

Suspected improper advances (Allegation 2):

Ex 20, Ex 50)
35, Ex 59)

This is a privileged document. It will not be re
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IV. CHRONOLOGY

Lt Col Fiscus becomes TIAG’s exec (Ex 80:2)

late 1991 Cap eets Col (sel) Fiscus during TIAG’s
Article 6 visit x 34:2)

1 Apr 92 Effective date of Lt Col Fiscus’s promotion to Col (Ex 80:2)

Aug 93 | Col Fiscus and Capt eet for a sexual rendezvous at his
apartment in the DC area (Ex 34:17, Ex 80:2, Ex 81:50A)

May 94 Ms. ts Col Fiscus’s offer to stay at his apartment
while sheisin D His sexual
advances toward her upset her so badly that she moves to a hotel for the
remainder of her stay in DC. (Ex 35:1-2, Ex 59:49)

Jun 94 Col Fiscus marries his present wife, Carolyn (Ex §:2)

Jun 94 Col Fiscus becomes 15 AF/JA (Ex 80:2)

1954 Col Fiscus convinces SSgt (o remain in the Air Force.

Begins an email and telephonic mentoring and personal relationship with |
her (Bx 38:1-2; Ex 60:1) '

Aug 96 Col Fiscus becomes PACAF/JA (Ex 80:2

Late 98 to Col Fiscus makes an official visit t J makes a sexual

early 99 -advance towards MSgt x 12:9)

Feb 99 Col Fiscus becomes ACC/JA (Ex 80:2)

Feb 99 to Jun | During a visit to B, Col Fiscus upsets Cap

99 | y giving her kisses on the cheek and commenting on the beauty

of her hands (Ex 28:1-3)

30 Mar 99 Via email, former JAG officer Ms esponds to Brig Gen
(sel) Fiscus’s pin-on invitation and acknowledges attraction and jealousy
as influences on their friendship (Ex 50:1-2)

16 Apr 99 Via email, Ms lls Brig Gen (sel) Fiscus, “Strangely, I care about

| you” (Ex 50:8)

1 May 99 Effective date of Col Fiscus’s promotion to Brig Gen (Ex 80:3)

3 May 99 Actual date of Fiscus’s Brig Gen Pin-on ceremony (Ex 50:6)

1 Jun 99 Via email, Brig Gen Fiscus opines that Ms-s “disappointed either
in me or your visit,” laments not being able to spend more time together
(Ex 50:10)

14 Jun 99 Via email, Brig Gen Fiscus tells MsA N 2! “in a perfect

world, [you] would have been standing with me” at his promotion
ceremony. He advises her that he will be staying by himself in DC the
week of July 5, and hopes she will be in town during that same time.
His weekends and evenings will be free. He tells her he is never without
a thought of her and “T love you.” (Ex 51:1)

wille or part), reproduced, or given additional
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27 Jul 99

Via email, Brig Gen Fiscus offers an “olive branch,” asks to stop by Ms.

Jul 99-Jul 00

|G 2 1:o present (Ex 28:4-5)

ffice i “if you are willing.” (Ex 44:1)
While on an Article 6 visit, Brig Gen Fiscus invites Cap 0 have

drinks with him in his DV quarters around midnight; Col

5 Sep 99

Via email, Brig Gen Fiscus tells Cap e is “...not one who has
,Stood much on limiting my correspondence or my friendships to my
exact peers..."” (Ex 48:2

12 Sep 99

“Tom™ tells at .. .since our conversation I've
been experiencing what I can only describe as a kind of longing.”
(Ex 43:1)

12 Nov 99

Via email, Brig Gen Fisc
“Thought we had developed a

friendship that was independent of that I have with you. Guess I'was
wrong.” (Ex 58:9)

23 Nov 99

Via email, Brig Gen Fiscus tells Ms (e has been sclected as
Deputy Judge Advocatc General (DJAG) and will be m-:wmg-

Dec 99

10 Dec 99

When she visits his room before thel W
AFB, Brig Gen Fiscus makes sexunal overtures toward MSg
by kissing and steering her towards the bedroom (Ex 12:3-4, Ex 43:8)

15 Dec 99

Brig Gen Fiscus expresses his regret to MS or the 10 Dec 99
advance. He tells her, “T apologize if you were made to feel that I had
any expectations of you.” (Ex 43:8)

20 Dec 99

Via email, Brig Gen Fiscus attempts to set up a rendezvous with MSgt
t ‘B, but 1s unsuccessful (Ex 43:10-11)

Feb 00

Brig Gen Fiscus becomes Deputy TIAG (Ex 80: 2)

1 Mar 00

May 00

Effective date of Brig Gen Fiscus’s promotion to Maj Gen (Ex 80:2)
Maj Gen Fiscus mdﬁfm an evening out
together; he takes her to a hotel room; they embrace and kiss. When she
tells him she is concerned that he is putting his career on the line for
having an inappropriate relationship with her, he tells her he knows what

he 1s doing (Ex 12:15, Ex 43:14-15)

25 May 00

“Tom" writ solicitous email from his AOL
account: “T have this fond memory of having seen you here — I wasn’t
dreaming, was I?" (Ex 43:15)

This is a privileged document. It will not be releas
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1 Jun 00 “Tom” Wﬁt_ email: “Sure would like to hear
your voice...see your face...well, you know. If there is sometime [ could
call this weekend (would probably have to be after 1500 your time either
day) just tell me the time and the number and I'll try.” (Ex 43:14)

3-4 Jun 00 Maj Gen Fiscus takes Ms ith him to two-day on-track
driver education session at Virginia International Raceway, Roanoke,

VA (Ex 35:7, Ex 34:8, Ex 43:14)
“1 2 Aug 00 egins her four as x 81:44)

28 Aug 00 orts that her email account is up after her PCS to
the DC area from , and asks when she and Maj Gen Fiscus
can begin running together (Ex 52:2)

18 Dec 00 Via email, Maj Gen Fiscus agrees to divulge to Capihe results of
the X 52:2A

12 Feb 01 Viaemail, Maj Gen Fiscus tells hat he has always had a
“crush” on her. (Ex 56:1)

May 01 Maj Gen Fiscus takes SMS o a park in DC; they walk, hold
hands, embrace—she pushes him away (Ex 12:16-21)

2 May 01 In their email correspondence, Maj Gen Fiscus is now “Cootie” to Capt

15 Jun 01

16 Aug 01

20 Aug 01

pants, approximately one inch from her crotch, and tugs while
talking to her for several minutes (Ex 7:4-5. Ex 62:1
12 Sep 01 Maj Gen Fiscus adopts an informal lationship with SSgt
in email exchanges (Ex 60:2)
3 Sep 01 Via email, Maj Gen Fiscus contac
_ expresses “regret that our
lives diverged along the way.” (Ex 47:1)

12 Sep 01 Via email, Ms. ontacts Maj Gen Fiscus to tell him her

relief at hearing his voice after the 11 Sep Pentagon attack was “unlike
anything T have ever felt before... 1long to see you again.” (Ex 59:1)

9 Nov 01 Maj Gen Fiscus’s nomination as TJIAG announced (Ex 57:5)

17 Nov 01 When SSWB for an assignmen i RAFE.
Maj Gen Fiscus stops by her quarters to hug her goodbye.
(Ex 10:4, Ex 38:9, Ex 60:2)

This is a privileged document. "It will not be rell
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2 Jan 02

Via email, h_tell's Maj Gen Fiscus that she realizes his

nternal struggle and did not mean to question his feelings. What she
told him two days earlier was “...out of pure love.” Maj Gen Fiscus

replies that he “wept on reading your note, ...partly out of admiration
and longing.” (Ex 59:9)

3.]_311{12

Via cmail, Maj Gen Fiscus tells Ms/MIIN =t [bJciog ncar
you without intimacy would be unbearable.” (Ex 59:13)

4 Jan (2

Via email, Ms. lies that if he wanted to give her a
special gift, his leaving his wife for her “would be the best gift I ever
got.” (Bx 59:12)

8 Jan 02

Via email, Maj Gen Fiscus tells Ms-hat the death o
- inforces that he does not want to lose touch with her

and he cherishes her (Ex 50:32)

28 Jan 02

Via email, Ms vises she wants her last words to Maj
Gen Fiscus to be: “T love you more than anyone I have ever loved.
Good luck and goodbye.” (Ex 59:1

30 Jan 02

Via email, Maj Gen Fiscus tells Ms. . hat he “just can’t
bear to hurt and disappoint you with an unsatisfying, part-time
relationship.” He needs to out how to do that (Ex 59:19)

31 Jan 02

Via email, Ms; ites back that she “was trying

desperately to understand why your love for me could not lead to

something more...” (Ex 59:18)

13 Feb 02

Via email, Maj Gen Fiscus tells’

13 Feb 02

without you... Plus you smell good.” (Ex 48:
In their email correspondence, Capt Maj Gen
Fiscus (Ex 52:4)

14 Feb 02

Via email, Maj Gen Fiscus invites Ms,ﬁo dinner

“tomorrow night to celebrate Valentine’s Day...” On 15 Feb they agree
to meet outside the Reagan Washington National Airport terminal when
he arrives on a return flight from a temporary duty (TDY) assignment
(Ex 59:20-21)

[19Feb 02

Via email, Maj Gen Fiscus tells Ma“‘l treasure the time we spend
together.” (Ex 48:10) :

25 Feb 02

Maj Gen Fiscus installed as TTAG (Ex 50:37)

25 Feb 02

Via email, Ma ' i Gen Fiscus® =
TIAG. She thanks Maj
Gen Fiscus for letting her drive his car (Ex 55:1)

27 Feb 02

Via email, Ma anks Maj Gen Fiscus for S
and tells him she wanted to “give you a hug before you left, so I guess

this e-hug will have to suffice for now!” (Ex 48:13)

FOR OFFICIAL UBE OfLY (FOUO)
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8 Mar 02

Via email, Ms. ells Maj Gen Fiscus she is “trying hard
to be patient. And [ love you.” (Ex 59:25 4

28 Mar 02

Via email, Ms. reporis Maj Gen Fiscus
responds, “How come I love strong women?” She replies, “...you always
loved me, we just never admitted it!” He expresses “the need to see you,”
vows to look for time to get together (Ex 50:54, 58)

9 Apr 02

Via'email, Maj Gen Fiscus asks Ms. o meet him at
baggage claim upon his 10 Apr arrival at Dulles IAP (Ex 59:27-29

10 Apr 02

When Maj Gen Fiscus arrives at Dulles, he finds he is met by Ms

q well as—unanticipated by Maj Gen Fiscus—his wife, who
took off from work to come greet him. (Ex 59:30)

11 Apr 02

Via email, Ms ologizes to Maj Gen Fiscus for her
anger at seeing Mrs. Fiscus at the airport. Maj Gen Fiscus replies that it
was a cruel blow to him, as well, as he wanted to s “did not
anticipate that Carolyn would call off work in order to be there — it’s
never happened before.” He asks to pick her up after her last
appointment that day (Ex 59:30)

15 Apr 02

Via email, Cootie tell

15 Apr 02

18 Apr 02

| Was not a commentary on how I felt about you.” (Ex 59:32)

(22 Apr 02

Via email, Maj Gen Fiscus describes the evolution over the last two
years of his feelings for Ms!) He enjoyed her company

so'much that he questioned “the commitment I had made... Worse, I
began to delude myself that I could ease out of my situation at home
simply and cleanly...” He feels lonely and beset by problems (Ex 59:33)

25 Apr(2

Via email, Ma ‘
Maj Gen Fiscus at 0830

ch

es a Sunday, 28 Apr 02, run for her and

30 Apr 02

Via email, Maj Gen Fiscus, “Homey,” agrees to meet Ma

-ﬁ:-r an “attitude check” at a pub across fro

(Ex 55:2-4

5 May (12

Via email; cknowledges upcoming “attitude check” with

Homey on 6 May 02, prior to her departure fm-

May 02

(Ex 55:5) tiecs
sa Maj Gen Fiscus—

While Cap
in front of everyone (Ex 28:11)

10 May 02

and gives her a h
Via emaﬁcﬂs Homey “...somehow we’ve lost control.” Homey

responds that he’ll call her for a “brief telephonic” attitude check

(Ex 55:7-8)

This is a privileged document. It will not be releasedllin
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15 May 02 Via email, Maj Gen Fiscus tells Ms—le SAW @ Woman in
( the hallway who looked like her and “[i]t made me ache.” (Ex 59:35)
28 May 02 Via emai eports to Homey that she is “taken in by your
actions,” doesn’t know where her head or her heart are right now. She’ll
save other comments for “the other email address,” but would rather
“keep you and just spend time. .. in your arms and not apart.” (Ex 55:11)
12 Jun 02 Via email eports that she sends big hugs and kisses “...—and
we know where they lead to—more of everything!!!” She will see him

Friday, 14 Jun (Ex 55:13) '
24 Jun 02 Via email, Ms ells Maj Gen Fiscus that she has heard

he has “left a string of women in your past believing that they were ‘the
one.”” Maj Gen Fiscus replies that his feelings for her were genuine and
he “would have been happy to try with you 10 years ago, but you weren’t
at a point to do so.” She responds that she believed he was “the one” for
her and believed he felt the same. She thinks the relationship is over.
“You gave me words but no actions.” (Ex 59:41
Jul 02 — Jul In his Pentagon office, Maj Gen Fiscus ]{iSSﬁSﬁﬂl]-Jﬂ the mouth
04 (Ex 18:33) .
1 Jul 02 Via email orts her arrival i Maj Gen Fiscus’s

voice will “make me take cold showers—I guess it depends on how
much of a tease you want to be!” (Ex 55:14-15)

2 Jul 02 | Via emai HJBpasses on direct-line phone number, reminiscing
| about “days like Sunday” (Ex 55:16)
3 Jul 02 Via email@lfitells Maj Gen Fiscus that she Keeps “thinking about
your unruly hands!!” (Ex 55:17)
4 Jul 02 Via email, @Jltells Maj Gen Fiscus, “T need your body to heat.”
(Ex 55:19)

6 Jul 02 Via email, Homey tell ¢ looks forward to cooking for her
wearing “apron only!” He’s noticed “something missing in my arms.”

(Bx 55:20-21 ;
8 Jul 02 Via emai ks “Sweetie” the condition of his “six.” Later, she

tells him she needs “spooning™ and declares his “six” to be “mine...[a]ll
mine!!” (Ex 55:23)
9 Jul 02 Alerted by aj cads the
opening lines of four suggestive emails from Maj to Maj Gen
Fiscus (Ex 72:3-5)
12 Jul 02 Via email
her office is ™.,
(Bx 55:27)

1ls “Swestie’

" that she enjoyed his telephone call and

! il
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15 Jul 02

Via email, tells Maj Gen Fiscus that she sleeps better when she’s
heard his voice, and that he should keep his “six” in check for her “until I
have a chance todo the r " Later “Homey” replies that he will
get and fax his calendar to as long as she can be “at the fax
machine to receive it.” (Ex 55:29-31)

15 Jul 02 Ma unsels Maj Gen Fiscus about the emails she saw from Maj
qfclls him she was worried about his reputation and the
welfare of the JAG department. Maj Gen Fiscus says he is sorry she had
to talk to him about “such a heavy burden.”
72:3-6, 27-30, Ex 18:11)

28 Jul 02 d Cootie scheduled run together (Ex 52:&6)

Aug 00 to During visit t B, W Maj Gen Fiscus gives Cap-

Apr 02 two kisses on the cheek during the last day. Whispers in her ear, “I'm so
lucky. Today I got two kisses.” (Ex 28:6, Ex 81:38)

9 Aug 02 Via email, Maj Gen Fiscus tells that he’s bored sitting in a
meeting (“I could jam sticks in my eyes”) and would rather be doing
_ACs, facetime, six checking, laptime, etc.” (Bx 55:34)

11 Aug 02 and Cootie scheduled run together (Ex 52:19)

18 Aug 02 nd Cootie scheduled run together (Ex 52: 21)

8 Sep 02 d Cootie scheduled run together (Ex 52:22

23 Nov 02 ai Gen Fiscus spends the evening with Msﬁu

x 47:4-6) :

9 Dec 02 Via email, Maj Gen Fiscus tells Mafl at he can meet with her on
10 Dec 02 to turn “a frown into a smile!” (Ex 48:14)

14 Dec 02 : land Cootie scheduled run together (Ex 52:26)

22 Dec 02 Cootie scheduled run together (Ex 52:28)

12 Jan 03 _ d Cootie scheduled run together (Ex 52:29)

28 Jan 03 At his request, SSgt re-sends Maj Gen Fiscus her cell phone
number afier his Palm Pilot crashes (Ex 60:7 '

4 Mar 03 S8 iting via email from Maj Gen Fiscus
to help get Co ‘a good job” (Ex 60:13)

17 Mar 03 Via email! ells Cootie she has arrived at h_
(Ex 52:30) .

26 Mar 03 Via email, Ms. eclines to meet with Maj Gen Fiscus on
Saturday, 29 Mar 03. Tells him she is not looking for intimacy.
(Ex 47:10)

27Mar03 | Via email, Maj Gen Fiscus tells Mw
of her and that he and Mrs. Fiscus

(Ex 51:3) '
28 Mar 03

Via email, Maj Gen Fiscus tells Ms-;le s having marital
problems (Ex 50:74) _
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29 Mar 03 Via email, Ms invites Maj Gen Fiscus for an overnight visit
‘during her

25 Apr 03 Maj Gen Fiscus atiends the
goes out to dinner with Ms.

20:4, Ex 50:7

13 May 03 Via email, Ms ells Maj Gen Fiscus she wants to send

him photos but does not want her husband to know she is in contact with
: him (Ex 51:7)

1 Apr 03 Via email, Ms Jells Maj Gen Fiscus “...why I can’t see you.
...[I]t is because I still care a lot.” (Ex 44:11)

8 Apr (03 Via email, Ms. lls Maj Gen Fiscus, “I think your big
mistake was not waiting for me.” (Ex 44:12)

8 May 03 Via email {filFends Cootie photos of her running (Ex 52:31-34

25-27 Jun 03 i for travel for Maj Gen Fiscus to attend last da}'s-

Ex 72:1)

12 Jul 03 d Cootie scheduled run together (Bx 52:37)

30 Jul 03 asks Cootie to go for a weekend run (Ex 52:39) :

28-29 Aug 03 Gﬂﬂ Fiscus schedules 2 Sep 03 evening date with Ms.

..Sitting on a porch swing? Laying [sic] in the
grass? Wa]kmg in fhe rain?” (Ex 47:15)

2 Sep 03 Via email, Maj Gen Fiscus cancels date with Ms EIIDEX 47:16)

7 Nov 03 Via email, Maj Gen F:scus schedules 11 Nov 03 lunchtime date with Ms.

10 Nov 03 Via email, Ms lls Maj Gen Fiscus to show up wearing “shoes
only” for their Veterans Day rendezvous (Ex 47:22)

11 Nov 03 Veterans Day date between Maj Gen Fiscus and Ms-

(Ex 47:23-24)

12 Nov 03 Via email, Maj Gen Fiscus reports to Ms. at he is “content with
yesterday... Hope you weren’t too sere for your run today.” Ms.
responds “T have not stopped smiling..

...I just hope [the man who interrupted their
interlude] didn’t notice my—HAIR!!” (Ex 47:23-24)

Dec 03 Maj Gen Fiscus gives Ma full-body hug in the Pentagon E-ring
where it intersects with Corridor 1. Lt Co itnesses the
hug and discusses it with Maj Afterwards, she counsels Maj Gen
Fiscus for a second time on the appearance of impropriety
(Ex 36:6-7, Ex 18:19-20) :

11 Dec 03 Via email, ks Cootie to go for a weekend run (Ex 52:40)
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16 Dec 03 Maj Gen Fiscus writes to T‘Sgt- “Forget you? Yeah, like that’s
going to happen....not! ...As to your new assignment: I'm happy, I'm
sad, I'm bereft, I'm mad that we haven’t been able to have any time
together...” (Ex 60:23

16 Dec 03 i :

My love spe: m my heart and I refuse to allow my
head to rule my heart as I have let it over the past too-many years.”
(Ex 44:27
17 Dec 03 Via email for a weekend run (Ex 52:41)
23 Dec 03 Via email, Maj i t he remembers
' dancing with her: “The image of the beautiful girl with the incredibly
long silky hair who felt so light under my touch...” (Ex 54)

29 Dec 03 Via email, Maj Gen Fiscus reports getting stopped in his Corvette by
police while he was W}i 44:28)

19 Mar 04 Via email, Cootie tel e can’t go for a Sunday run with her -
(Ex 52:44)

25 Mar 04 Vim Cootie to go for a weekend run (Ex 52:45)

Apr 04 TS ps a staff package off in Maj Gen Fiscus’s office.
He kisses her on the lips. She backs away and leaves (Ex 19:18-21)

7 Apr 04 Via email s Cootie to go for a weekend run (Ex 52:46)

16 Apr04 | Maj Gen Fiscus takes a Friday for leave (Bx 80:55)

21 Apr 04 Via email. Maj Gen Fiscus tells Ms “The hotel in

harged my credit card. Did
you get back over to check out the next moming?” Ms esponds
that the charge should have been taken off his credit card and put on hers
(Ex 47:31-33)

26 Apr 04 Via email, Maj Gen Fiscus advises Ms._m she “...can be
in charge of arrangements next time. :-)” (Ex 47:34

27 Apr 04 Via email, Maj Gen Fiscus tells Ms. e’ll look for an
available opportunity to get together with her soon (Ex 47:35)

3 May 04 Maj Gen Fiscus gives Ma__ hug and kiss on the cheek a-_

etirement dinner (Ex 28:14, Ex 80:64)

7 May 04 Via email, Cootie as o discuss weekend run plans (Ex 52:47)

10 Jun 04 ks Cootie for a Sunday run in the park. Cootie
replies on 11 Jun that he’s in Burope and can’t make it (Ex 52:53

22:25 Jun 04 | While/on a trip to aj Gen Fiscus meets TSgt t

28 Jun 04

the visitors’ quarters (Ex 10:11-12, Ex 80:88-89)
Via email, Ms. ells Maj Gen Fiscus she “would love to
see you if your schedule allows.” (Ex 47:42)
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29 Jun 04

Via email, Cootie invites
around the lake (Ex 52:63)

or Friday moming coffee and run

Jul 04

12 Jul 04

While standing in the hallway outside his office, Maj Gen Fiscus
massages Maj eck (Ex 28:8-9)
Ma orts for Pentagon assignment (Ex 81:42)

22 Jul 04

Via email, Maj Gen Fiscus advises Mrs. Fiscus he has safely arrived in
Qatar. (Ex 55:42) Three minutes later, “Homey” sends a similar
message to X 55:43) Maj ‘espnnﬂs that “any
melting [due to high temperatures] should be left for when you’re in my
arms. We'll do that wher you get home. ...Ilove you.” (Ex 55:46)

25 Jul 04

Via email, Maj Gen Fiscus tells Ma; [ §bat sleeping is the best
thing to do if he doesn’t have “...your six to check. ... I'm missing you,”
(Ex 55:47) Mﬂ'-es;mnds to “Baby™ that she wishes she were
with him to “check his six-—I'll have that pleasure soon!!!!” Later in the
day Gen Fiscus advises her to write him on his official email account,
and that he misses “her six and all else about you.” She warns him of
“huge” plans when he gets back. “HUGE, HUGE plans. Lots of
XOXOXOXOX and more of that and then some!!” (Ex 55:47, 52)

26 Jul 04

Via email, Maj lls Maj Gen Fiscus, “T sure do love you!!”
(BEx 55:55)

27 Jul 04

Via email,-{ells Sweetie, “The girls aren’t happy, my six is
drooping ...Just a few more days!!!” (Ex 2:12)

5 Aug 04

Maj ives Maj Gen Fiscus to BWI airport, Maj Gen Fiscus
hugs her and kisses her. An observer calls Mr.
to complain about the unprofessional behavior (Ex 37:1-2)

o/a 15 Aug 04

Via telefax, CSAF receives anonymous complaint against TIAG (Ex 2:1)

17 Aug 04

Mai (I <!'s Maj Gen Fiscus, “Coffee was delicious and so were
you. Curbing the kissing is not easy.” (Ex 55:64)

19 Aug 04

Approximately 0900, CSAF shows telefaxed anonymous complaint to
Maj Gen Fiscus (Ex 3:20)

23 Aug 04

Maj_ms deleted all notes to Maj Gen Fiscus from her email
(.pst) file (Ex 55:66-68)

30 Aug 04

Lt Gen Polk notifies Maj Gen Fiscus that SAF/IGS has begun an

investigation on him concerning unprofessional relationships (Ex 3:10

30 Aug 04

AF/CV issues No Contact Order to Maj Gen Fiscus and Maj
forbidding them communication with each other (Ex 3:18-19

1 Sep 04

Maj Gen Fiscus gives Ma-a ride home after

During the ride, he puts his hand on her knee
(Ex 28:9-10) .
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V. ALLEGATIONS, FINDINGS, ANALYSES AND CONCLUSION

ALLEGATION 1. That Maj Gen Thomas J. Fiscus wrongfully engagedin
‘unprofessional relationships with female subordinate members of the Air Force in violation of
AFI136-2909, Professional and Unprofessional Relationships, and Article 133, UCMJ, Conduct
Unbecoming an Officer and Gentleman.

FINDINGS.
1. Maj Gen Fiscus maintained email files on ]uls government computer system
documenting relationships with SMSgt (Ret) D 1959-2001), Maj
(2000-2004), Maj 2002-2004), Lt Col
TS 001-2004). (Bx 43, Ex 52, Ex 55, Ex 58, Ex 60

2. In Aug 93, then-Col Fiscus and then-Capt et for a sexual encounter at
Fiscus’s Washington, DC, apartment. (Ex 34:17, Ex 80:2, Ex 81:50A)

3. In approximately Jun 94, then-Col Fiscus married for the second time. (Ex 8:2)

4. In late 98 or early 99, during an official visit t
@<~ Co! Fiscus made a sexual advance on then-MSg 1x 12:9)

5. From late 98 or early 99 until about May 01, Maj Gen Fiscus pursued an
unprofessional, romantic relationship with MSgt, later SMSgt, Ex 12, Ex 43) This
relationship also meets the definition of fratemization for purposes of the Uniform Code of
Military Justice.

: 6. From 3 Mar 99 to 25 Dec 02, Maj Gen Fiscus participated in an unprofessional
relationship with Maj, later Lt Col, (Ex 58, Ex 34)

. 7. On or about 10 Dec 99, at or ne.arqthenumig Gen Fiscus made sexual
overtures toward then-MSgt-by embracing her, attempting to kiss her on the lips and

guiding her toward the bedroom of his visitors’ quarters suite. (Ex 12:3-4, Ex 43:8)

8. In or about May 00, in Washington, DC, Maj Gen Fiscus took then—MSg-uﬂ an
evening date, and back to his hotel room. (Ex 11:15, Ex 43:14-15)

9. On 18 Dec 00, Maj Gen Fiscus agread to divulge to then-CaptifJffbe results of the

_utside of normal notifications procedures. (Ex 52:2A)

10. In or about May 01, in Washington, DC, Maj Gen Fiscus took SMSg-m a
daytime date to a local park. (Ex 12:16-21)
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11. From 2 May 01 to 9 Aug 04, Maj Gen Fiscus and Maj
unprofessional relationship, employing nicknames, “Cootie” and
correspondence. (Ex 52)

articipated in an
respectively, for their

12. From 12 Sep 01 to 9 Aug 04, Maj Gen Fiscus engaged in an unprofessional
relationship with SSgt, later TS (Ex 38, Ex 60) This relationship also meets the
definition of fraternization for purposes of the Uniform Code of Military Justice.

13. On or about 17 Nov 01, Maj Gen Fiscus stopped by ﬂlen—SSgt-;uaﬂem at or

near QNN o ¢ive her a goodbye hug or kiss. (Ex 10:4, Ex 38:9, Fx 60:2)

14. From Apr 02 until Maj hange of station in Jul 04, Maj Gen Fiscus regularly
scheduled weekend runs with her, “...if he was in town.” (Ex 22:3, Ex 52, Ex 81:31-32)

15. On or about 30 Apr 02, Maj Gen Fiscus and Maj ent out on their first
date, an evening at an Irish Pub across from
. (Ex 55:2-4) S8

16. From 30 Apr 02 through the issuance of a no-contact order on 30 Aug 04, Maj Gen
Fiscus participated in an unprofessional, ultimately romantic, relatmns]:up with Maiq.
(Bx 31, Ex 55:4-64, Ex 3:18-19)

17. On or about 11 May 02, Maj Gen Fiscus, as “Homey,” encouraged Maq ' o
send him hugs and kisses via email. (Ex 55:9)

18. ‘Early in the morning, on or about Sunday, 23 Jun 02, Maj Gen Fiscus drove to Maj
artment to “sleep” with her, repeating the exercise on Tuesday, 25 Jun 02. (Ex
13 :

19. On or about 9 Jul (2, Maj i iewed parts
of four sexually suggestive emails between Maj Gen Fiscus and Maj (Ex 72:3-5)

20. On or about 15 Jul 02, Maj unseled Maj Gen Fiscus on the inappropriateness
of his apparent relationship with Maj (Ex 72:3-6, 27-30, Ex 18:11)

21. On or about 25-27 Jun 03. Maj Gen Fiscus attended

uring the session.
(Bx 72:1, Bx 31:614

_ 22. During the period 22-25 Jun 04, while on an official trip tqaj Gen
Fiscus met with TSz#illJJJ§ and the two spent time together in visitors’ quarters. (£x 10:11-12,

17
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Ex 80:88-89)

23. On 22 Jul 04, during a trip to Southwest Asia, Maj Gen Fiscus notified his wife that
he had safely arrived in Qatar. Three minutes later, he sent a nearly identical message to Maj
X 55:42-43)

24. On 5 Aug 04, an anonymous observer reported to Mr:

that he saw Maj Gen Fiscus, in civilian clothes, and Ma# in uniform, engage in a
public display of affection at Baltimore-Washington International Airport. (Ex 37:1-2)

25. On 17 Aug 04, Maj Gen Fiscus and Maj4Sj et for a moming “coffec and
kissing” attitude check. (Ex 55:64)

STANDARDS.
AFI 36-2909, Prqfessiaﬁaf and Unprofessional Relationships, 1 May 99, states in part:

1. General. Professional relationships are essential to the effective
operation of all organizations, both military and civilian, but the
nature of the military mission requires absolute confidence in
command and an unhesitating adherence to orders that may result
in inconvenience, hardships or, at times, injury or death. This
_distinction makes the maintenance of professional relationships in
the military more critical than in civilian organizations. While
personal relationships between Air Force members are normally
matters of individual choice and judgment, they become matters of
official concern when they adversely affect or have the reasonable
potential to adversely affect the Air Force by eroding morale, good
order, discipline, respect for authority, unit cohesion or mission
accomplishment. Professional relationships are those interpersonal
relationships consistent with Air Force core values: integrity first,
service before self, and excellence in all we do. Military members
understand that the needs of the institution will sometimes
outweigh personal desires. (Ex 84:2)

2.2 Unprofessional Relationships. Relationships  are
unprofessional, whether pursued on or off-duty, when they detract
from authority of superiors or result in, or reasonably create the
appearance of, favoritism, misuse of office or position, or
abandonment of organizational , goals for personal interest.
Unprofessional relationships can exist between officers, between
enlisted members, between officers and enlisted members, and
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between military personnel and civilians employees or contractor
personnel.  Fraternization is one form of tnprofessional
relationship and is a recognized offense under Article 134 of the
Uniform Code of Military Justice (UCMIJ). (Ex 89:2)

2.2.1. Fraternization. Fraternization, as defined by the Manual for
Courts-Martial, is a personal relationship between an officer and an
enlisted member that violates the customary bounds of acceptable
behavior in the Air Force and prejudices good order and discipline,
discredits the armed services, or operates to the personal disgrace
or dishonor of the officer involved. The custom recognizes that
officers will not form personal relationships with enlisted members
on terms of military equality, whether on or off-duty. Although the
custom originated in an all male military, it is gender neutral. (Ex
84:2)

3.1. Relationships Within an Organization. Familiar
relationships between members in which one member exercises
supervisory or command authority over the other can easily be or
become unprofessional. Similarly, differences in grade increase
the risk that a relationship will be, or will be perceived to be
unprofessional, because senior members in military organizations
normally exercise authority or some direct or indirect
organizational influence over the duties and careers of more junior
members. The danger for abuse of authority is always present. The
ability of the senior member to. influence, directly or indirectly,
assignments, promotion recommendations, duties, awards, and
other privileges and benefits, places both the senior member and
the junior member in vulnerable positions. Once established, such
relationships do not go unnoticed by other members of a unit,
Unprofessional relationships, including fraternization, between
members of different services, particularly in joint service
operations, can have the same impact on morale, discipline, respect
for authority and unit cohesion, as if the meémbers were assigned to
the same service, and must be avoided. (Bx 84:3)

3.3. Dating and Close Fnendshlps Dating, courtship, and close
friendships between men and women are subject to the same policy
considerations as are other relationships. Like any personal
relationship, they become matters of official concern when they
adversely affect morale, discipline, unit cohesion, respect for
authority, or mission accomplishment. Members must recognize
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that these relationships can adversely affect morale and discipline,
even when the members are not in the same chain of command or
unit. The formation of such relationships between superiors and
subordinates within the same chain of command or supervision is
prohibited because such relationships invariably raise the
perception of favoritism or misuse of position and erode morale,
discipline and unit cohesion. (Ex 84:3)

3.4. Shared Activities. Sharing living accommodations, vacations,
transportation, and off-duty interests on a frequent or recurring
basis can be, or can reasonably be perceived to be, unprofessional.
These types of arrangements often lead to claims of abuse of
position or favoritism. It is often the frequency of these activities or
the absence of any official purpose or organizational benefit which
causes them to become, or to be perceived to be, unprofessional.
‘While an occasional round of golf, game of racquetball or similar
activity between a supervisor and a subordinate could remain
professional, daily or weekly activities could result at a minimum
in the perception of an unprofessional relationship. Similarly,.
while it might be appropriate for a first sergeant to play golf with a
different group of officers from his or her organization each
weekend, in order to get to know them better, playing with the
same officers every weekend might be, or reasonably be perceived
to be, unprofessional. (Ex 84:3-4)

3. Specific Prohibitions Relating to Officers (Fraternization).
Unprofessional relationships between officers and enlisted
members have a high potential for damaging morale and discipline
and for compromising the standing of officers. Consequently,
officers have an ethical and a legal obligation to avoid certain
relationships and activities. Officers must not engage in any
activity with an enlisted member that reasonably may prejudice
good order and discipline, discredit the armed forces or
compromise an officer’s standing. The custom against
fraternization in the Air Force extends beyond organizational and
chain of command lines. In short, it extends to all officer/enlisted
relationships. (Ex 84:5)

5.1.3. Officers Will Not Engage in Sexual Relations with or

& Date Enlisted Members. Dating as set out here includes not only
traditional, prearranged,  social engagements between two

/ members, but also includes more contemporary social activities
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The Manual for Courts-Martial, 2002 Edition, discusses articles of the UCM]J and

states in part:

that would reasonably be perceived to be a substitute for traditional
dating. (Ex 84:6)

6. Individual Responsibility To Maintain Professional

Relationships. All military members share the responsibility for

maintaining professional relationships. However, the semior
member (officer or enlisted) in a personal relationship bears
primary responsibility for maintaining the professionalism of that
relationship. Leadership requires the maturity and judgment to
avoid relationships that undermine respect for authority or impact
negatively on morale, discipline, respect for authority, or the
mission of the Air Force. This is especially true of officers and
noncommissioned officers who are expected to exhibit the highest
standards of professional conduct and to lead by example. The
senior member in a relationship is in the best position to appreciate
the effect of that particular relationship on an organization and in
the best position to terminate or limit the extent of the relationship.
However, all members should expect to be and must be held
accountable for the impact of their conduct on the Air Force as an
institution. (Ex 84:6)

Article 133—Conduct unbecoming an officer and gentleman
-..Conduct violative of this article is action or behavior in an
official capacity which, in dishonoring or disgracing the person as
an officer, seriously compromises the officer’s character as a
gentleman, or action or behavior in an unofficial or private capacity
which, in dishonoring” or disgracing the officer personally,
seriously compromises the person’s standing as an officer; There
are certain moral attributes common to the ideal officer and the
perfect gentleman, a lack of which is indicated by acts of
dishonesty, unfair dealing, indecency, indecorum, lawlessness,
injustice, or cruelty. Not everyone is or can be expected to meet
unrealistically high moral standards, but there is a limit of
tolerance based on customs of the service and military necessity
below which the personal standards of an officer, cadet, or
midshipman cannot fall without seriously compromising the
person’s standing as an officer, cadet, or midshipman or the
person’s character as a gentleman. (Ex 89:1V-93, 94)
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ANALYSIS.

SMSgt (Ret- S

_ Then-MS g SEE: paralegal on her way t _

AR first met then-Col Thomas Fiscus when she visited his office at HQ PACAF/JA i 8.
(Ex 12:8, 13) Fiscus later told her that when he made her acquaintance there, .. .I felt that we
would be immediate friends.” (Ex 43:1)

S 2lled that he pressed that friendship on his next official visit tl‘ She and
he conversed at a social event, discussing personal problems, and he invited her to his room.
There the talk continued, and-{!jstinctly remembered getting signals that if she cared “to
engage in sexual relations with him, ...that I could’ve pursued that avenue.” She said that she
did not care to do so, however, but she was overwhelmed by the attention he gave her: “...Twas
taken a little off guard in the position that I was in because of who he was, and L in my course of
life have never considered myself to be an attractive individual, so I was more thrown back that
someone would actually—oh, gosh, especially in his position—take that type of interest...” (Bx
12:8-10)

Shortly thereafter, in early 1999, then-Brig Gen (s) Fiscus was transferred to Langley
AFB, Virginia, to serve as ACC/JA. (Ex 80:2) He stayed in contact with MS; _ who
sought him out for counsel afte:d ' (Ex 12:12)
They chatted on the phone about it, and afterwards, on 12 Sep 99, “Tom” tol 1n an email
that *...since our conversation I've been experiencing what I can only describe as a kind of
longing.” (Ex 43:1)

This “longing” manifested itself in wha considered sexual overtures a few months
later to which MS had retumed following th
assignment. Brig Gen Fiscus was scheduled to make an official visit
second week in December, and MS thought it would be
(Ex 43:5) Fiscus agreed, and on

(Ex 43:6, Ex 12:3)

uring the

Friday,
Upon her arrival at his room,

...he embraced me and he attempted to kiss me on the lips and I
know that we, he kind of guided me to where the, where the
bedroom was and I was feeling, I was feeling very uncomfortable
and it didn’t go any further than that. And, primarily, it didn’t go
any further than that because we were on a time constraint. T, T let
him know that although, it, it's awfully flattering, you know, I'm
not gonna engage in that type of activity... (Ex 12:4)
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Thus rebuffed, and back at Langley AFB, Brig Gen Fiscus cogitated long and hard about
his approach to her and her response. The next Tuesday, 14 Dec 99, Fiscus tried to call her at
work to talk about it, but MS had stayed hom o so he sent her an email
giving her his office phone number. Then, on Wednesday, 15 Dec 9% responded back
that she “was curious if I would hear anything from you.” (Ex 43:8)

Gen Fiscus admitted:

I have spent a considerable amount of time thinking about my

Q@ trip and | think it would be better for me to discuss it with
you rather than try to write it down. Of course, you are free to
choose not o have that discussion with me. I can say that I was
most upset with myself, not you. I somewhat expected your
decision, though I had allowed myself to hope otherwise. ...I
apologize if you were made to feel that I had any expectations of
you. (Ex 43:8)

MS (i1 somewhat flattered by the attention, left the relationship door open, and
Brig Gen Fiscus looked for times in which their schedules might allow future get-togethers. (Ex

12:6, Ex 43:10-13) Although he tried in January and February, he wasn’t able to meet her again
until around the May time frame, aft had been promoted o senior master sergeant and
was in Washington, DC, to atten By this time,

Fiscus had been promoted to major general and assigned to the Pentagon as Deputy Judge
Advocate General (DJAG). (Ex 80:2)

One evening, SMSg*thought it was probably during the third week of May 00,
Maj Gen Fiscus picked her up in his car and took her out to dinner, then to a hotel room. (Ex
12:7, 15; Ex 43:15) At the hotel room, SMS gl recalled “.. hugging and kissing”—
passionate kisses on the lips—but no sexual activity; “but that was it because I, T just felt way too
uncomfortable.” (Ex 12:15)

SMSgt- discomfort at Maj Gen Fiscus’s advances stemmed from her awareness
that Fiscus was engaging “...in inappropriate conduct with subordinates,” which she recalled
from previous courts-martial for officers who had done the same thing. She knew what she had
done was wrong, but, she thought, “...this isn’t the first time. He must really be interested
because he’s putting his career on the line.” (Ex 12:16)

Although Maj Gen Fiscus responded to her concerns by telling her that he knew what he
was doing, she felt too uncomfortable to go past hugging and kissing, and left it at that.
(Ex 12:16)
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In a reaction similar to that following his previous attempt at-“Tnm wrote
a solicitous €émail from his America Online (AOL) account on 25 May 00, looking for feedback:
“I have this fond memory of having seen you here — I wasn’t dreaming, was I?” (Ex 43:15)

Following her neutral answer nearly a week later, he responded with flattery:

I think about that evening (a gentle memory) as well. [I've
wondered why the guy didn’t give me the ticket... Actually, he
saw what a fox [ was with and forgot what he was doing... Sure
would like to hear your voice...see your face...well, you know. If
there is sometime I could call this weekend (would probably have
to be after 1500 your time either day) just tell me the time and the
number and I'll try. (Ex 43:14)

The relationship stagnated as S orted that she and her husband were “on a
better track,” and although “Tom” sent from another trip
Dec 00, the two would have only one more encounter. (Ex 43:16)

On another trip to Washington—SMSgfifdid not remember the date—Maj Gen
Fiscus took her for a walk in a park. She reminisced that they held hands, he put his arm around
her waist, and she remembered “...kind of pushing him off because it’s like, well, what if
someone saw us?” (Ex 12:17) She didn’t .. want him to feel like T was leading him on, because
I could see how he might get that—he might get that impression because I never directly came -
out and said, "No I'm not interested,’ ... because I was interested.” (Ex 12:16) Nevertheless, she
told him that this was the end of the dating:

You know, this has now been ...a couple times that we’ve had an
opportunity and, ...all I recall is me having the sense ...that I need
to make it clear to him that, yes, I do like him, but I, in no future
contact will ...anything come of it sexually..., and I wish I could
say it’s because I was such a nice person and I didn’t want to hurt
my family and all that stuff. But it was, it was more along the lines
of, ...if we ever did anything and it ever came out, that it’s his job
that’s on the line, and I refused to do that. ...I just knew it was
wrong... (Ex 12:21)

Additionally, she recalled telling him:

..."Boy,” you know, “your wife wouldn’t appreciate
knowing this.”
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And him saying something to the effect of, “Well,” you
kmow, “it probably wouldn’t matter because we’re not that close
anyway.”

[ had the impression, and I remember meeting her just once
because it was at one of the banquets during *
d, you know, seeing her and the first thing thinking
of is, “Oh, my gosh,” you know, “how could anybody even think
of, think of straying away?" because she was a very pleasant, very
attractive lady. But my impression ...was almost as though it was,
--.I hate to say a marriage out of convenience, but it was like they
were together, but they, ...they kind of just existed. (Ex 12:26)

From that point on, SMSg.t‘:membe their relationship was limited to email
correspondence. She scheduled her retirement fo d asked him to officiate, but “that
didn’t come to pass.” (Ex 12:19-20)

Thinking back on it, she was mystified by his attraction to her: *...1just find it hard to
believe, of all the people that he meets and of all the travels that he does, that he would just
single me out—and not just a one-time situation—and only target me.” She felt that .. he’s

probably hitting on a couple other people, too,” (Bx 12:26) although she hoped not, .. because

it’s not gonna take long before it comes out and he’s gonna be in trouble.” (Ex 12:25)

The romantic relationship that developed between Maj Gen Fiscus and SMS g.as

illustrated by testimonial and documentary evidence, clearly exceeded the bounds of a
professional relationship put forth in AFI 36-2909, (Ex 84:2) The casual, first-name basis of
communication encouraged by Gen Fiscus led to dating and sexual advances by him, a
relationship made all the more serious by the fact that both' members were married, the rank
differential, and Gen Fiscus’s position at the helm of the JAG community to which both
belonged. The relationship contained all the hallmarks of fraternization as well. AFI 2909
specifically states, “Officers will not engage in sexual relations with or date enlisted members.

(Bx 84:6)
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judge advocate currently assigned ta.

22:3, Ex 80:2)
e5cr1 erselt as atnletic, and she seized upo as a way to communicate
daily issues to him while helping him rehabilitate his knee following surgery:

...[W]hen he first got to@iifff§he had been recovering from a knee
surgery, and so part of the recovering from the knee surgery, I was

him in the moming, partially to rehab his ecause we
like that maybe about two times a week we’d
try to go running in the morning. (Ex 22:3)

Maj Gen Fiscus moved to Washington, DC, to become DIAG in Feb 00 (Ex 80:2), and
Ma /N (x 51:32 a few days after her
arrival, she contacted him to see if she and he could continue running together. (Ex 52:2) They
explored running at the Pentagon and residential neighborhoods, and Ma tated that they
eventually seftled on a routine of running at a trail
“[o]n Saturday mornings or Sunday mornings as long as he was in
town. When he became TJAG, obviously he was out of town a lot, but I would either call up his

secretary and see if he was in town and .. .put it on his schedule for him to run or, if he wasn’t in
town, obviously, we wouldn’t run.” (Ex 22:3-4, Ex 73:1)

Often, however, Maj 4ijjjjJand Maj Gen Fiscus arranged their weekend running through
emails. Maj Gen Fiscus’s email file on Maf§ijjjJJJf contained at least 17 examples of this kind of
scheduling, and, shortly after the regular runs began, the emails—instead of being between a

major and a major general—became notes hr.:tweerl-and “Cootic.” (Ex 52) Maj-
explained the nicknames:

Ma QI Oh, from the, yeah. From the one email that, gosh, I
forgot—it came around through everybody that you would have,
based on what letter of your name it was or whatever. But that was
just when we were, when we would email, but we would, I would
never call him that when we were together. ...His was “Cootie”
and mine w s

10: Okay. So you used this on email?
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MafSlR Just on email.

I0: (Affirmative). But when you went running with him, you
didn’t call him Cootie...

Ma/lE No.
10: and he didn’t call yo I --

MR No. (Ex 22:5-6)

Ma/ @ regarded “Cootie” and QR names derived from an email formula sent to
her by her brother, as something akin to call signs in a fighter squadron. (Ex 73:2) To at least
one observer, however—the anonymous complainant—the nicknames portended a suspicious
relationship: 4NNNNNS - N (sic] and he use sickening pet names
for each other.” (Ex 2:2) ; :

Ma;j @ERhowever, insisted that the relationship, even out on the jogging trail,
remained professional:

...[H]e was still the general. I mean, I would, it was still, he’s still
“Sir” and, you know, he’s, he’s still the general, you know. Tt was
never, there was never a... I don’t know it was just never a, I mean,
I understood that he was a general and we, we would just, we
would go run because his, you know, he wasn’t able to get out
during the regular day because of his schedule. (Ex 22:5)

Based upon her understanding of AFI 36-2909, Professional and Unprofessional
Relationships, Ma/Qurther maintained that, although'a major’s regular habit to run on
weekends with a major general might appear to be unprofessional, in her case it was professional,
becaus 22:12) Moreover, there was little affectionate
physical contact—the running sessions were the only times that Maj Gen Fiscus would give her
hugs or kiss her on the cheek. “Sometimes if I didn’t turn my face, sometimes I got a peck on the
lips instead. ...It wasn’t anything that was unusual.” She said she never felt that she needed to
pull away. (Ex 73:1)

Notwithstanding that sh_Maj Gen Fiscus’s regular
running sessions with her were nearly the textbook symptom of an unprofessional relationship:
“While an occasional round of golf, game of racquetball or similar activity between a supervisor
and a subordinate could remain professional, daily or weekly activities could result at a minimum
in the perception of an unprofessional relationship.” (Ex 84:3-4)
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Another symptom was “the appearance of favoritism, misuse of office or position, or
abandonment of organizational goals for personal interest” (Ex 84:2), borne out b Maj Gen
Fiscus’s breach of confidentiality when he agreed to reveal prematurely to Maj ‘Lhe results
of the—ﬂn (Ex 52:27)

Finally, the consistent, long-term use of “Cootie” and - in emails between the two

was a blatant violation of the customary protocol between an O-8 and an 04, and, despite Maj
llection that they only used the informal communication in matters dealing with

physical workouts, it is clear from Maj Gen Fiscus’s files that the unduly familiar nickname use
extended to other personal and professional matters. (Ex 52:3, 10, 30, 42, 60, 69) Further
evidence that the relationship was unprofessionally familiar, and that they both realized it, lies in
the fact that when other people were the intended viewers of their correspondence, they reverted
to the accepted level of formality. (Ex 52:23) Thus, although it may not have been sexual, the
relationship pursued by Maj Gen Fiscus with Ma as unprofessional.
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SHIE TS i L

Maj Gen Fiscus’s alleged relationship with Maj#largely furnished the
grist for the anonymous complaint that launched this investigation. The attachment to the
complaint consisted entirely of purported emails from Maj -u Gen Fiscus. ® (Ex 2)-
According to the complainant, Maj Gen Fiscus “...is currently having [an affair] m;ﬁ

ho is in his chain of command... He even has the gall to use his Pentagon uter
or his love letter emails with

you can see.” (Ex 2:2)

x 81:43-44 Ex 31:1)
Col

noted that Maj NN
became close uaImned wi a) Lsen Fiscus during the pressure packed days following the

11 Sep 01 terrorist attack:

‘Soina
time of crisis she was one of the ones in the foxhole and became
quite close to those members in the front office at the time... Maj

(2 4 -gap, in addition, we

_position, that m
for a while, and then Maj

office personnel, and she was a ready volunteer for all sorts of
ditional duties and activities. So she ended up becoming what I

...50 during that time period, post

until, T think, about the time of my deyanureq Maj
N - i
involved I volunteering her services to help us with all our various

? In her testimony, Ma R v c-ified that the emails attached to the complaint, and all the others discussed in
this portion of the investigation, were in fact genuine. (Ex 31:18-19, 66-220)
A 7
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functions. ...[S]he was there and involved. So I don’t consider
her just a typical subordinate. I think she developed a quite close
professional relationship with everybody in that office, to include
Gen Fiscus and, to some extent, myself... (Ex 15 :23)

When Maj Gen Fiscus moved from the DJAG position to become TIAG, Mo NN
helped with both celebratory events—the open house at Maj Gen Fiscus’s residence and the
mvcshmre ceremony. She wrote him an effusive thank-you note on 25 Feb 02, and told him,

-.if [ have someone like you to follow, I'm more than willing to go the distance.” (Ex 55: 1)

Two months later, the two arranged for an “attitude check,” or “AC,” at an Irish pub

2/ N B this time, although Mo/ v 2s
0 Maj Gen Fiscus, he was still “Sir” to her. (Ex 55:2) This formal, professional

rﬂlahﬂn.alllp was shattered by the AC at the pub, and that evening, 30 Apr 02, Maj Gen Fiscus

became “Homey,” and all reference to “Sir” went away. Maj-remarked that she would

make time to get together with him, and hoped that after her approaching move t_
AR -y could still keep in touch by m‘naﬂ (Ex 55:4)

On 5 May 02l cmailed Homey that she looked forward to their date the next day,
and was happy that he could *.. relax a little when we’re talking and just kicking back being
friends.” (Ex 55:5)

The ACs continued through a temporary duty assignment 2 S S =nd on
10 May 02, she asked him if she could close her emails with hugs and Lusses—“Hs and Ks—if
that’s allowed!!”

' The major general responded, “Allowed? Encouraged!!” and signed his note, “Homey.”
(Ex 55:9)

Between the initial encouragement and the date she left for her new assignment in

the two had several more ACs—including more dates at the Irish Pub—Ieaving Maj

to wonder “...where my head is at right now. Not to mention my heart,” and confided
that she was “...getting to the point where I don’t like to see you go. I'd rather keep you and just

- spend time making sense of all this, but in your arms and not apart...” (Ex 31:38, Ex 55:11) She

testified that on Sunday, 23 Jun 02, Maj Gen Fiscus came to her apartment early in the moming
and the two slept together for the first time. He did the same thing again on Tuesday, 25 Jun 02.
However, her version of “sleeping together” did not include sexual intercourse—she said it was
what the two referred to as “spooning,” or fitting their underwear-clad bodies together in her bed,
like two spoons fitting together in a drawer, and when he came over early and got in bed with
her, their code for that was a “wake up call.” (Ex 31:136-137, 188)
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Majy reported that they also engaged in “face time” and “lap time,” which
meant that she sat on his lap while they kissed and his hands roamed all over her. Maj
testified that one of these lap time sessions was the opportunity for her to let Maj Gen Fiscus
know that sexual intercourse was forbidden :
and she was not willing to take that step for this relationship. (Ex
31:55-56, 115, 190-191) She asserted:

want the sex because I didn't want, it's hard enou r me with
the, the emotions and the feelings and, and I know how I am, so if
I'm gonna throw sex into it, it’s, you know, then it becomes a crap
shoot for me. I take a chance with this guy just dumping me, so I
thought, “Well, don’t go there. You’re afraid of it, just keep it like
it is. He’s all right with it, ’'m certainly all right with it. T just
want it to be nice.” I didn’t want it to be a crap shoot, you know,
you know, kind of a notch in the old man’s, you know, bedpost.
(Ex 31:199)

The sexual gratification then, stopped at fondling—through their clothes. Ma-
recalled:

Mo S Al I've said is that we’ve not had sex. I've never,
ever said that we have not spooned, that we haven’t touched, that
we haven’t kissed or hugged. We’ve done all of those. I tolcdijily
| no sex, and there has not been any sex.

10: Now ...what does “sex™ mean to you?

Ma SR [otercourse.

I0: Okay. So anything other than intercourse is sex, or is not sex?
Maj Qg Sir. I'm going with the spooning, the kissing, and
the lap time. That's all we ever did. Shorts were always on or
boxers were always on. I mean, there was none, nothing. There

wasn’t...

I02: You've never been naked with each other?
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Maj 4B Never been naked with each other. Not going
there.

IO: And he did not fondle you through your clothing?

Mai S | can’t say he didn’t, you lmnw,—

@ rub my, my back I suppose...

IO: Did you ever fondle him through his clothing?

Ma7 QB On his lap. Yes, on his lap. But I mean sitting on
his lap and rubbing up against him. (Ex 31:164-165)

To keep the passion alive despite their separation—she was transferred t

@B she sent him sexually charged email notes, beginning with her arrival a‘q
They understood, however, that they should avoid using the government email system for their
love notes. She told him on 1 Jul 02, “T’ll email more later on your AOL account.”

(Ex 55:14)

Nevertheless, the suggestiveness of the emails she continued to send to his official
address got the attention of S NG o could sce the first few lines
of Maj Gen Fiscus’s emails through the “AutoPreview” feature of the Outlook email software
without actually opening the emails. On 9 Jul 02, M4l alerted Ma

q to the presence of four suspicious emails on the computer screen. (Ex
- 72:3) The emails referred to MR 2nd Gen Fiscus’s having their “hands on each
other,” “cooking naked,” and “lap time,” which (Ex

72:5) MafiiiB described herself as dumbfounded at what she considered “quite possibly an
adulterous relationship,” and anguished for several days over what duty required her to do in
response. (Ex 72:5-6) At length she decided to take Gen Fiscus to task over the email, and she
did so on Monday, 15 Jul 02 (Ex 72:29). She testified that

I basically just confronted him, and not with a lot of
specificity, I told him that I had seen an email—I didn’t tell him
how.

So
I didn’t tell him where I had seen it, how I had seen it, I just told
him that I needed to talk to him about something.

We sat down. I told him that I had seen an email that I
didn’t know what the context was. I had not read the full email,
but that it appeared to me that what I had seen was inappropriate,
and I'm pretty sure that I mentioned that it was between him and

I mean, I think I identified her as the recipient.
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Actually, I don’t even know, I'm assuming it was from her to him
since it was in his inbox. I basically just told him— as much as a
major can do this to a major general—that I was disappointed and
that I felt he had put me in a very difficult position, and that while I
didn’t know what was going on, I didn’t want to know what was
going on, that if something was going on that I thought he needed,
not just for his own self-preservation, but for the good of the JAG
~ department, that he needed to do the right thing, basically.

lot of issues and there was a lot J consternation n !ﬁ !ep!eut,

and I remember I brought that up and said, “There’s so much out
there right now that,” you know, “the JAG department is being—I
don’t know if criticized is the right word—but,” you know, “there
was so much going on out there, we don’t need you,” you know,
“giving us another issue in the JAG Corps.”

And so I guess I was trying to appeal to perhaps not only
his personal interests, but also the interests of the JAG department
that he was running, and he never said one word during the inter. ..

\ I mean during the, ah, my comments. He listened.

I told him, I said, I didn’t, I wasn’t looking for anything, T
just wanted him to know how I felt about it and that I thought he
had put me in a very difficult situation. I think I also told him that
as much as I respected him and had worked for him—and thereis a
certain sense of loyalty I think you have,

that I wasn’t going to risk my career or my
integrity or my responsibilities to protect him. And I think that was
about it. (Ex 18:11) |

On the same day that Maj&jjjjcounscled Gen Fiscus about the emails and the
appearance of impropriety, 15 Jul 02, Homey emailed‘(Ma_ that he would
fax his calendar to her as long as she could be “at the fax machine to receive it.” (Ex 55:29-31)
Ma) S (2 1cd that she needed his calendar so that she knew when to call him, and could

let him know when to call her. (Ex 31:154) She remarked that her office was
i (Bx 55:27)

One effect of Mo counseling effort was that Maj Gen Fiscus warned Maj

ot to continue sending her suggestive emails on the government email account.
hbm& settled i Jand got a commercial email hookup from her
quarters, the couple established email connectivity through their AOL accounts, and the
relationship went underground. (Ex 31:46)
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estified that she had no more face time or lap time for the two years she
She did acknowledge, however, seeing him on several occasions, Tn

for romance. (Ex 31:56-57)

Maj S s tated that during h
several times—for leave 1
said she onl

and despite the fact that that he attended
: she said, again, there wasno time for an AC. (Ex 31:61-62,
Ex 72:1) Additionally, in May 04 she attende

which he spent time, but she said she had to share Fiscus’s company at dinner with a host of
others. (Ex 31:171)

t

The email relationship remained hidden on AOL until after Maﬁlz Jul 04

when it was forced out on 22 Jul 04 by Maj Gen Fiscus’s
official fravel to Southwest Asia. Since AOL was inaccessible via his handheld computer, he had
to advise M T his safe arrival in Qatar by means of his official em il account—three
minutes after he had likewise notified his wife. (Bx 55:42-43, Ex 81:42) Majllg 5
responded to “Sweets” that “any melting [due to the desert’s high temperatures] should be left for
when you're in my arms. We’ll do that when you get home. ...I love you.” (Ex 55:46)

She testified that, in the course of the relationship, she believed they were in love; not
only did she profess her love for him, but “[h]e told me that he loved me,” too. (Ex 31:172)

Al .. . On 4 Aug 04, as Co

Fiscus:

Co He just said that ...she had called him and said, “Can
I talk to you?” '

And he said, “Well, sure, you can talk to me.”

“Well, can, can we go get a cup of coffee?”

And he said, “...I don’t know, ...what’s this about?”

“Well, I really need to talk to you.” She was being evasive
and was not telling him. :
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“Well, could I drive you to the airport?” And he said okay.

I0: And she ‘would’ve found out that he was going to the airport
because he would've told her that, “I’m getting ready to leave™?

Co Don’t know the answer to that. Maybe so. And ...he
_agreed._And she told him that she felt like she was bein SR
SR ouldn’t tell him who it was, (Ex 11:20)
¥
Early in the momning of 5 Aug 04, MR t<lephoned
to take some time to drive “a friend” to the Baltimore-Washington Internatio

ith a request
airport:

...And on the moming of the 5 Maj led me from
her home or wherever she was, I think it was on a cell phone, and
asked if she could take a friend to the airport. There had been, she
had been schedul

qﬂm day and the [ apparently had been
called off, and | said, “Sure, go ahead,” you know, “if you need

some time off to take somebody to the airport.”

Later that day as I was leaving work, the phone rang out in
the front. T was at the front door; T was leaving., It was between
6:15 and 6:30, and I picked up the phone and somebody said, they
either said, “This is Al Somebody,” or something close to that, but
I didn’t catch the name immediately. The connection wasn’t great.
It sounded like they were on a cell phone and they said something
to the effect—and I don’t remember the exact words—*“Just
wanted to let you know I was out at BWI airport this morning, and
I saw Gen Fiscus out there with an Air Force major and they
engaged in what I thought was unprofessional conduct. He hugged
her and kissed her and then the two parted.”

- He said he thought it was totally inappropriate, and he said
he was going to get in touch with the IG, perhaps, and then call me
back to find out what I had done about it. Well, I was—I didn’t
know who this was, and he hung up—I mean, it wasn’t a dialogue.
It was more of a one-way, one-way thing. So I was rather stunned,
(Ex 37:1-2)

Mr Qb ccame even more upset when he found that Ma RO 2d brought Maj
Gen Fiscus’s car back to her house and parked it in her driveway. (Ex 79:2-5) Since Maj Gen
Fiscus was obviously out of town, the next day he reported the accusation to Co who
spoke to Maj Gen Fiscus about it, and then, as Mr4iili recalled, Fiscus calleds 3
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-..He did not deny the hugging and kissing at the airport and then

later that momning, I got a call from Gen Fiscus and I told him, I

said, you know, “What are the odds of somebody recognizing you

at the airport at BWI and observing this?” and, you know, “You
‘can’t do this kind of stuff, Boss—not smart.” And he didn’t deny
I : it.

' He said he took responsibility for it, it was just a friendly
peck on the cheek and a hug for taking him over there. Didn’t get
into the reasons that they were together, why she was doing this at
all because it’s—from here it’s an hour and a half in rush hour
traffic, which it was, and an hour and a half or two hours back, and
she was going to do it again on Sunday. So I didn’t get into that. I
Just told him that I didn’t think it was real smart to get into this
situation and assumed that he would accept a word from the wise
and that was the end of it. (Ex 37:3)

The complaint to Mr, i however, did not end the relationship, though Fiscus and
e an effort to cut back. On 17 Aug 04, Ma.wrate Maj Gen Fiscus
following a morning AC, “Coffee was delicious and so were you. Curbmg the kissing is not
easy.” (Ex 55:64)

After receiving the 15 Aug 04 telefaxed complaint (Ex 2), CSAF reportedly called Maj
Gen Fiscus into his office on Thursday, 19 Aug, to discuss the allegations. (Ex 3:20) By the next
Monday, 23 Aug 04, Ma ad deleted all notes to Maj Gen Fiscus from her official
email files (Ex 55:66+68), and Maj Gen Fiscus’s account likewise no longer contained evidence
of their correspondence. (Ex 40:2-5)

In summary of her testimony, knowledged that her relationship with
Maj Gen Fiscus was unprofessional. She acknowledged that although the affair had begun as
more or less “mentoring,” it evolved to cuddling. She said their attitude checks progressed to lap
time and face fime. She testified that on at least two occasions Fiscus showed up at her
apartment early in the morning and actually got into bed with her—spooning—but she was
adamant that no sexual intercourse occurred. Eventually, she said, the relationship evolved to the
point where he touched her a few times intimately, touch and kissed

During at least one of the lap time sessions, she said he became sexually aroused,

- but she would not allow him to consummate it by intercourse. In her mind, regardless of what he
was thinking, it was a romantic relationship in that she loved him, (Ex 212:213)

She described three visits by Fiscus to her home follcawmg her re
although by this timé in the relationship, she said, the spooning had stopped. (Ex 31:189) She
also said that by that time the ardor—on the general’s part as well as hers—had cooled:
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You know, I, I have to say over the last two years I’ve put this all
into perspective. Certainly the tour t has been very
lonely, but I'm not stupid, you know, so I certainly can figure that
..-a man’s not in something because he’s happy... Certainly there’s
got to be something more there, but I've got to say for myself, you
know, I, I can’t say that it’s in-love anymore and hasn’t been for a
while, but I guess I wanted to convince myself that something was
there, because how could I be so inclined to do this if it wasn’t?
+ 5o, and I don’t want to be the kind of person who just goes cold, T
guess, but I can’t say that, that ’'m in love with him. A lot of, you
know, I just, of course after this I've certainly got a lot of questions
but, you know, I'm not, you know, torn up by what I’ve heard but
I'm certainly disappointed with what I’ve heard. (Ex 31:191-192)
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Lt Co

She first met Maj Gen Fiscus in
1 when she was a captain stationed in and he was a colonel-select serving as
executive officer to TTAG. They established an acquaintance during TIAG’s Article 6 visit to

t year and remained in touch after Fiscus returned to the United States. (Ex 34:2, Ex
80:2, Ex 81:50) She recalled:

In the very beginning of my relationship with him and he, he was
single at the time when we first met and we’re corresponding with
cach other, I think I had developed feelings for him. Romantic
feelings. ...I put it behind me and, but it was, there was one time,
and T think it was when T was coming back from, from my
assignment in— where, and I now forget what, he, he
might’ve still been the exec for TJAG at the time. T did actually
stay with him for a couple of days in his apartment. ..-| TThere was
a romantic relationship, but only for a very brief period of time...
(Ex 34:16)

Lt Co-esﬁ:ﬁed that the romantic interlude in 1993, when Fiscus was a colonel
and she still a captain, included sexual intercourse. (Ex 34:17, Ex 80:2, Ex 81:50) She expected
more from the relationship, and she was stunned when Fiscus married the next year:

I'had developed feelings for him and in fact that’s why when he
had sent me the invitation to his wedding... not that I, T knew
anything would happen, but, but when I got the invitation to his
wedding it, it basically crushed me because he had never told me
that he was dating anyone, that he ‘was thinking about getling
married, and it just, and at that point I had basically decided to end
our friendship and basically called him and lefi-a message on his
answering machine telling him that and just the next time he was
in, this was in‘ iR inGIE vc met for dinner and he
basically said, “Hey,” you know, “let’s try to still stay friends,” and
we actually did. (Ex 34:16) '

She maintained contact with Fiscus, and

F _ tated, by the time Maj Gen Fiscus
...... ..had basically notched down our friendship to be more one of mentorship
" (Ex 34:9)
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Nevertheless, as Gen Fiscus became more of a family friend, she continued her informal, friendly
relationship with him, and he condoned it:

Lt Cul- I would say it’s even like one [email] a year,
though I, I sent him a birthday card: I, I'll send him a small
Christmas gift for him and his family, but yeah. As far as, yeah,
emails, it may be just like one a year and basically a, you know, as

a mentor more like, you know, “I have an upcoming assignment.
What can you recommend that L that I do?” Yeah. It’s, it’s more
become like a mentor relationship.

I0: So it’s not a, “Hey, Tom, what’s shaking? Lr.:-ve,-"
It"s nothing like that?

Lt Cnl‘- Well, it is a “Tom,” and it is not a “Love,
but it’s 2R but it’s more like a, “I'm considering
doing whatever. Oh, and by the way how, vou know, how’s your
family? What, these are the movies I've seen lately,” but yeah, it
has evolved more into a—veah—a mentor relationship.

I0: So you have this relatively Anformal relationship that
developed between you and Gen Fiscus that’s, that’s kind of less
professional and more, “T’ve known you for,” you know, “like 13
or 14 years,” and so therefore vou feel comfortable addressing him
on a familiar basis? Is that the sort of thing I'm getting?

Lt Col- Yes, but I've been very, very careful, and I think
he has too. Iwould never use that relationship or friendship to, to
ever iry to get an assignment or, or anything. L I know that
basically I, I'm in with a big pool of every other people out there
trying to get assignments, you know. I, I work through my, my
immediate boss here. I T get nothing special from my friendship
with, with Gen Fiscus, and I just know that’s how life is. (Ex 34:7)

The emails from Lt Cﬁ_,hat Maj Gen Fiscus saved did in fact reflect more than
just mentorship. (Ex 58) The pair exchanged birthday greetings, talked about movies and family
problems, and remained very much “Tom an -

Tom,
Thank you so much for the care package! It was greatly
appreciated by everyone here...
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It looks like there are a lot of good movies opening in the
States now. I hate to be missing them. ..

Well, let me run. It's near the end of my shift and Pm
getting very tired. Take care and happy holidays!
(Ex 58:20)

Regardless of the care put into the relationship, the two former lovers maintained a cozZy
acquaintance—unprofessional relationship—that exceeded the bounds of propriety for a JAG
licutenant colonel with the senior officer, TJAG, responsible for approving her assignments, As
AFI 36-2909 points out, “[t]he formation of such relationships between superiors and
subordinates within the same chain of command or supervision is prohibited because such
relationships invariably raise the perception of favoritism or misuse of position and erode morale,
discipline and unit cohesion.” (Ex 84:3)
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| Ex 81:56) Soon after training,
she found that she “...hated being a paralegal, I hated everything about this career field and I
hated my job...” (Ex 38:1) Maj Gen Fiscus, then a colonel and the 15™ Air Force Staff Judge
Advocate, visite i JJJJ§ spent about fifteen minutes with her, and turned her career attitude
around completely:

We had a really bad morale and 1 was getting out of the Air Force

any way that I could. When he came as Staff Judge Advocate for

15" Air Force he had made an appointment with everyone in the

office to talk to them and he was the first person I'd met in this, in

the JAG Corps, who seemed like a real person. He was funny and

‘nice and kind and a gentleman and he, caring enough to ask me

why 1 hated my job, made all the difference. It was really at that

) moment that, that changed whether or not I got out of the Air Force

ornot... (Ex 38:2)

Thus remotivated, TSg.egan corresponding with Gen Fiscus, via email and
telephone, whenever she felt the need for career guidance:

...[H]e did say to me that if any, if any time I, I was gonna get out 1
of the Air Force or not be a paralegal anymore that no matter where
he was that I, that he wanted me to call him first before making any
kind of decision. And he also did give me a lot of advice on how
to handle my position in the office. How to, how to prioritize my
work, just things that might not seem real important or deep or
smart, but to me at the time coming out o it was, it

made a big difference. So what had happened is I had very bad
experiences at-_ an*
ﬂand at that time L, that might'Ve been months later, 1
called him at 15" Air Force, I mean, at PACAF, and just, just to
get like an, “Oh, my God, what should I do?” Because, to me,
probably since the first time I met him, he has been really the only

mentor I've ever had. (Ex 38:2)

The acquaintance continued through Aug 01, when Maj Gen Fism.qmen—SSgt
: d she began to sign her emails with kisses (“x). (Ex 60:1) By the next
ted an infnmlal-'l‘nm“ relationship with her (Bx 60:2),
for an assignment 2SR AFB{IIMaj Gen
her goodbye. (Ex 10:4, Ex 38:9, Ex 60:2)

month, Maj Gen Fiscus had ad
and on 17 Nov 01,4
_Fiscus stopped by her quarters to kiss or
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So comfortable was the relationship by 4 Mar 03 that It she could ask TIAG to
et “a good job” for Col W, the STA

(Ex 60:13)

Although in some of her emails to Maj Gen Fiscus, TSg-used respectful
salutations and closings (Ex 60:1, 4, 6, 15, 16), the tone of the relationship was decidedly casual.
Maj Gen Fiscus, as the senior member was charged by AFI 36-2900 with “...responsibility for
maintaining the professionalism of that relationship. Leadership requires the maturity and
judgment to avoid relationships that undermitic respect for authority or impact negatively on
morale, discipline, respect for authority, or the mission of the Air Force.” (Ex 84:6)

Yet, in fact, Maj Gen Fiscus encouraged the friendly, peer-level relationship: “Forget
you? Yeah, like that’s going to happen...not! ...Asto your new assignment: I’'m happy, I'm
sad, I'm bereft, I'm mad that we haven’t been able to have any time together...” (Ex 60:23)

That the relationship undermined respect for his au'ﬂmﬁty in the JAG Corps was amply
demonstrated by the testimony nfMS_whu had heard first-hand from TSgt

S :v0u the friendship. (Ex 10:4) During her assignment TS familiar
relationship with Maj Gen Fiscus became the stuff of legend, an did nothing to allay the
office rumors. She told her coworkers about the parting gesture (Ex 10:4, 11-13, Ex 38:9-10),
and said she may even have said, in jest, “...I was going to marry him.” She was also certain that
she told others “...that I loved him.” (Ex 38:10)

(Ex 10:11-12) Maj Gen Fiscus’s
un 04. (Ex 80:88-89)

The last of TS ails examined during the investigation showed that the
friendly banter continued in a tone wholly inappropriate for a technical sergeant to use with a
major general. In its entirety, the 9 Aug 04 note said:

Good Moming!

I thought you were mad at me...it was nice to get your email

the fixing of everyth
house. . .that was hell but we are now “homele
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-'[sicl for a week before going back ﬂmaugl-tc

How are you doing? How was the trip to the sandbox? I can’t
believe that finally happened. . .you must have called in the big

guns!

Happy Monday to you!

X (Ex 60:25)

When asked to explain the relatively informal communicative relationship, TSzl
attributed it to *...my sense of humor, probably. ...I’m not even saying that it’s entirely
professional, and, really, that might be part of my problem in the Corps is that maybe I'm not as
military or professional as I should be...” (Ex 38:4-5)

She disavowed any romantic or sexual relationship with Maj Gen Fiscus, but
acknowledged deep feelings nonetheless: “He’s a fabulous man. I'm not gonna say he’s not. He
truly is, and I do love him as a human being and he’s a fine gentleman...” (Ex 38:4)

As in his relationship with SMS Al —but apparently without the “dates”—Maj Gen
Fiscus cultivated an unprofessional and fraternal relationship with TSg-The undue
familiarity between the officer and the NCO violated Maj Gen Fiscus’s “.. .ethical [and legal]
obligation to avoid certain relationships and activities. Officers must not engage in any activity
with an enlisted member that reasonably may prejudice good order and discipline, discredit the
-armed forces or compromise an officer’s standing. The custom against fraternization in the Air
Force extends beyond organizational and chain of command lines.” (Ex 84:5)
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CONCLUSION.

The investigation concluded that Maj Gen Fiscus developed, encouraged, and pursued
unprofessional relations with two noncommissioned officers, SMSg and Tqut_aat
also qualified as fraternization. His romantic overtures to SMSgt and his “dates” with
her, were especially egregious and unbecoming, since both he and she were married to other
people at the time. Likewise, he developed and encouraged undue familiarity with two JAG
officers, Lt Co d Ma_- His relationship with Ma however, was
singularly disgraceful. Romancing another woman, not his wife, su assed 4 :ssional” and
although in this case may have stopped short of adultery
—ithe relationship was romantic and sexual, as described by Mayj
In all five examples Maj Gen Fiscus compromised his standing as an officer and the
leader of the Air Force JAG Corps.

-By a preponderance of evidence, based upon the findings of fact and sworn testimony, the
allegation that Maj Gen Fiscus wrongfully engaged in unprofessional relationships with female
subordinate members of the Air Force in violation of AFT 36-2909, Professional and
Unprofessional Relationships, 1 May 99, and Article 133, UCMI, Conduct Unbecoming an
Officer and Gentleman, was SUBSTANTIATED.
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ALLEGATION 2. That Maj Gen Thomas J. Fiscus made inappropriate sexual
advances toward female subordinates, in violation of the Secretary of the Air Force and
Chief of Staff policy on Commander Responsibility for Equal Opportunity, AFI 36-2706,
Military Equal Opportunity Program, and Article 133, UCMI, Conduct Unbecoming an
Officer and Gentleman.

FINDINGS.
1. Maj Gen Fiscus maintained email files on his govemnment computer system

documenting his communications with MR (1599-2004) and Ts: -
(2003-2004), (Ex 48, Ex 49)

2. During the period Feb 99 to Jun 99, a then-Col Fiscus
made unwanted advances on then-Cap y kissing her and making comments

about her physical appearance. (Ex 28:1-3)

3. During an official visit Maj Gen Fiscus kissed then-Cap
- twice during the day and, at a later social event, whispered'in her ear that he was lucky to get two
kisses that day. (Ex 28:6; Ex 81:38)

4. On 20 Aug 01, at _ i Maj Gen Fiscus sexually
harassed then-M 4§ @by grasping the front of her parits, approximately one inch
from her croteh, and tugging, throughout a several-minute-long corversation. (Ex 7:4-5, Ex 62:1)

5. During May 02, at

=il ‘Maj Gen Fiscus
embraced then-Capililll in. front of her

Wncics. (Bx 28:11)

6. Between Jul 02 and Jul 04, in his Pentagon office and unsolicited by her, Maj Gen
Fiscus kissed Majlifiilon the mouth. (Bx 18:33)

7. In or about Dec 03, Maj Gen Fiscuis gave Ma_-a “full body hug” in the Pentagon
E-ring where if intersects with Corridor 1. (Ex 36:6-7, Ex 18:19-20)

8. In or about Mar 04, when she entered his office to drop off a staff package, Maj Gen

Fiscus kissed TS oS SR the mouth.

9. On 3 May 04, during a social event in or near Washington, DC, and unsolicited by her,
Maj Gen Fiscus embraced and kissed Maj @R (Ex 28:14, Ex 80:64)

|’ 10. During Jul 04, in the hallway outsidé his Pentagon office, and unsolicited by her, Maj
Gen Fiscus briefly massaged Majifj i Bneck. (Ex 28:8-9)
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11. On 1 Sep 04, following her acceptance of his off I m a social
even‘ SR Maj Gen Fiscus put his hand on Ma e. (Ex 28:9-10)
STANDARDS.

The joint Secretary of the Air Force and Chief of Staff policy letter on Command
Responsibility for Equal Opportunity, 12 Apr 02, states, in part:

---We could not be the world’s greatest Air Force if any of our
people were subjected to discrimination or harassment. We must
all be alert to any indication of discrimination or harassment and
ensure that any offense is corrected. This is a commander’s
responsibility but it is a duty we must all take personally. (Ex 90)

AFP 36-2705, Discrimination and Sexual Harassment, 28 Feb 95, states in part:

Any person in a supervisor or command position who uses or
condones any form of sexual behavior to control, influence or
affect the career, pay, or job of a military member or civilian
employee is engaging in sexual harassment. Any military member
or civilian employee who makes deliberate or repeated
unwelcomed verbal comments, gestures, or physical contact of a
sexual nature in the workplace is also engaging in sexual
‘harassment. (Ex 86:30)

AF1 36-2706, Military Equal Opportunity Program, 29 Jul 047, states in part:

1.1. Program Policy. It is Department of Defense (DOD) and Air
Force policy not to condone or tolerate unlawfiil discrimination or

- sexual harassment within the Armed Forces or in the civilian
workforce. (Ex 83:8)

1.8. Judge Advocate General of the Air Force (HQ USAF/JA).
1.8.1. Providés legal opinions, instructions and guidance
concerning MEO policies and procedures.

1.8.2. Provides guidance on MEO policies and procedures to Air
Force legal officers. (Ex 83:12)

" The prévious version of AFT 36-2706, dated 1 Dec 96, does not differ substantially with reference to the standards
cited in this report. The two versions may be compa ihit 83,
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The Manual for Courts-Martial, 2002 Edition, discusses articles of the UCMJ and

states in part:

Sexual Harassment—A form of sex discrimination that involves
unwelcome sexual advances, requests for sexual favors angd other

-verbal or physical conduct of a sexual nature when:

e Submission to such conduct is made either explicitly or
implicitly a term or condition of a person’s job, pay or
career or (quid pro quo harassment).

* 'Submission to or rejection of such conduct by a person is
used as a basis for career or employment decisions affecting
that person or (quid pro quo harassment).

¢ Such conduct has the purpose or effect of unreasonably
interfering with an individual's work performance or creates
an intimidating, hostile or offensive working environment.

This definition emphasizes that workplace conduct, . to be
actionable as “abusive work environment” harassment, need not
result in concrete psychological harm to the victim, but rather need
only be so severe or pervasive that a reasonable person would
perceive—and the victim does perceive—the work environment as
hostile or offensive. (“Workplace” is an expansive term for
military members and may include conduct on or off duty, 24 hours
a day.) Any person in a supervisory or command position who uses
or condones any form of sexual behavior to confrol, influence or
affect the career, pay or job of a military member or civilian
employes is engaging in sexual harassment. Similarly, any military

member or civilian employee who makes deliberate or repeated

unwelcome verbal comments (such as slurs or jokes), written
communications (such as emails or cartoons), gestures or physical
contact of a sexual nature in the workplace is also engaging in
sexual harassment. (Ex 83:78)

Article 133—Conduct unbecoming an officer and gentleman

...Conduct violative of this article is action or behavior in an
official capacity which, in dishonoring or disgracing the person as
an officer, seriously compromises the officer’s character as a
gentleman, or action or behavior in an unofficial or private capacity
which, in dishonoring or disgracing the officer personally,
seriously compromises the person’s standing as an officer. There
are certain moral attributes common to the ideal officer and the
perfect gentleman, a lack of which is indicated by acts of
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dishonesty, unfair dealing, indecency, indecorum, lawlessness,
injustice, or cruelty. Not everyone is or can be expected to meet
unrealistically high moral standards, but there is a limit of
tolerance based on customs of the service and military necessity
below which the personal standards of an officer, cadet, or
midshipman cannot fall without seriously compromising the
person’s standing as an officer, cadet, or midshipman or the
person’s character as a gentleman. (Ex 89:1V-93, 94)
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ANALYSIS.

Lt Co

Following the announcement in the national press that Maj Gen Fiscus was under
investigation for “...inappropriate sexual relationship with a female subordinate and perhaps
with other women,” (Ex 68:1), Lt Co

elephoned SAF/IGS—in tears—to give sworn |
had been sexually harassed by Maj Gen Fiscus while she was stationed at
in 2001. (Ex 7) She related that at

testimony that she

; on 20 Aug 01 (Ex 62), Maj Gen
Fiscus stood close to her at th and for several minutes while they
were alone, tugged on the fabric of the front of her pants while he talked to her:

...I was assigned to be Gen Fisc

_ and it was held at

so I had your typic
_ The very first might of
the, of the conférence, we typically have in the JAG Corps, and I'm
sure it’s similar in other career fields as well, an '
And that year, they decided they were going to have
S0 en Fiscus and his exec officer; ap
the And because T was hi
Gen Fiscus's team. ..

-..£And the other two members of the team had stepped
away to get refreshments and Gen Fiscus and T were just, were
standing there to the side. And we were all casually dressed i
| was wearing jeans and a polo

So, I was trying to chit chat and, so he wasn’t
standing there by himself and, and then while I was talking to him
and this is kind of hard to explain, I'll do the best I can, suddenly 1
felt his hand on my pants. Specifically, it was not on my crotch,
although it was crotch level, but it was at the very top of the leg,
next to my crotch. He grabbed the material of my, my pants. So,
as he was talking to me, he would pull on my pants. As You can
imagine, this was quite disconcerting to me, and afier a few
minutes, he subsequently stopped. .. (Ex 7:1-2)

then, Maj Gen Fiscus faced her, within about an arm’s
length. As they talked about nothing in particular, perhaps about how frequently b, e
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grabbed the fabric of the front of her pants, “.. .about an inch from my crotch. ...And he kept it
in his hand and he pulled it the entire time. He would—kept tugging it as he was talking to me.
-He would release and pull, release and pull.” (Ex 7:2, 4-5)

She reported that she was stunned—*___so shocked, I did not know what he was doing. I
didn’t know what to do.” (Ex 7:2) Her participation in the SR v 25 ruined; she felt that
the environment at thoQ N had suddenly and decidedly become hostile—from then on,
she said, “T was a nervous wreck any time I knew [ had to interact with him.” (Ex 7:6)

Lt Co R« <stificd that on 21 Aug 01, the day following the traumatic event, she fold
her supervisor, Lt Col (Ret /NS 2bout it. (Ex 7:5 ¥ orroborated that she had
informed him of the incident the next day, and his memory of the details dovetailed with Lt Col

.

I think she was pretty, pretty shocked that he would mtentionally
touch her leg to her belief. Now, this happened, and my
understanding was that this occurred, and you can verify this with
ColiR My understanding was that this occurred while they
were, you know |

BN 1t wasn’t a case of they were, you know,
somewhere ¢lse. My understanding fro coming to me was
that this occurred specificall _ (Ex 21:5)

2d he believed that since Lt Co did not formally report the
harassment, no action was taken in 2001 (Ex 21:4), and he thought it understandable- “*Tlo

the best of my knowledgeflllilnever went forward at that time, which I think you can
understand, probably her personal reluctance in light of the fact that they were in a public area
and she was very, you know, surprised that this occurred, and I'm sure it was very traumatic from
her standpoint...” (Ex 21:7) :

Lt CoMlllBs2id that until now, when she has not been able to avoid attending JAG
Corps events—ceremonies, galas, dinners—that would put her in proximity to Maj Gen Fiscus,
she has hidden from him. She testified, “...I'll be quite honest. Any event that P've had to attend
since, that involved his presence, I'd do anything either to not go or to stay so far in the back of
the room that I, he doesn’t know I’'m there, or I don’t, and I don’t have to interact with him.”

(Ex 7:7)
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¢ women specifically mentioned in the complaint as currenily having an
affair with Maj Gen Fiscus, although throughout the course of the investigations, the IOs found
no evidence to support that claim. (Ex 2:2)

When Co in 2002, he
found Maj4iilfto be an outstanding officer, and was impressed not only by her dedication to

Maj Gen Fiseus but also by his reliance on her:

..Maj il is a very efficient person. ...Some people would
probably say anal in terms of you know her'attention to detail and
attentiveness, and she was very protective of Gen Fiscus, Now
because of the Wa3 I started the jolf

want him to rely upon her. One reason | didn't want him to rely
upon her is that she is an attractive female and I didn’t want my
boss to be put in a position where people could start rumors or
come to assumptions and such because they see him spending so
much time with her. (Ex 14:19)

= Maj for her part, observed that Maj Gen Fiscus was a very affectionate person with
people he met, especially women: _ and noted:

For instanmand when he would
see a female that he knew from, you know, from whatever—a

previous assignment or what have you, enlisted as well as officer,
he would many times engage in a hug you know or put his arm
around her or something like that. So, yes, I saw that kind of stuff
fairly regularly. I think Gen Fiscus was sort of known as a touchy-
feely kind of person. He’s a very personable person and I think
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that sometimes raised people’s eyebrows because he was so
familiar. (Ex.18:2)

Yet not only was Gen Fiscus physically “familiar” with those he meif I but he also
proved embarrassingly affectionate to Ma/ QiR Co Qi reported: :

On at least one occasion, I had a colleague of mine come to-me
and say that there’s word on the street that Gen Fiscus may be
having an unprofessional relationship with Maj*and that, you
know that, you know there’s something more than just a mentor-
mentee or mentor-protégée relationship there.

After getting that
information, I went to Gen Fiscus and I provided that information
to him, that and basically it was along the lines of, “Sir, I want you
to be aware of this, because I want the very best for you. This is
information that’s coming to me and I want you to be aware that
there are people that believe this to be the case that are outside of
this office.” He thanked me for that information. (Ex 14:7)

Maj (o0, was aware of the rumors surrounding her, and Fiscus’s demonstrative
nature concemed her vis-i-vis the rest of the JAG Corps:

10: Did they talk to

about that sort of i about you? Like I
would imagine you were the recipient of hugs as well?

Mz 4 ... [T]o say that I had never thought about that would
be a lie. Of course I thought about it. T was concerned about it
from the point of view that I didn’t want people to think that I got
the job because I was, you know, oné of his whatever-you-want-to-
call-them. Again, I don’t know, I never, I don’t have any
information that says that he ever had affairs with these people or
anything like that, but I also know how rumor travels, especially in
our small JAG Corps. And, you know, my guess is that people did
talk and that was, yeah, that was a concern of mine, I think, but
only in the sense of probably heightening my sensitivity to it in
terms of how I did interact with him and probably why I was more
critical of that kind of behavior when T did see it. ...And I would
say that he was not shy at all about a full body hug with, like I said,
lots of people. I mean ...when we would talk about it, ...I said,
“Even if your intentions are purely ...good intentions, people will
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Maj

take it the wrong way,” and we talked about the fact that he had a
reputation of sorts. .. (Ex 18:16-17)

Gen Fiscus’s reputation, she thought, sprang from the time he had been single,
between marriages, in the early 1990s. She denied that an
her to discuss his overfriend]

called upon to bring it up with Gen Fiscus himself.

[Y]ou asked me ...did anybody ever say anything to me about his
reputation or about their concerns about what they saw, and what I
was going to say to that is no, T don’t recall anybody actually
coming to me and saying, you know, “You need to get him to
knock that off,” or, I mean, it wasn’t anything like that. It was
purely my perception of the fict that he was too affectionate to
people in public and that he had just a general reputation of being a
bit of a player which was something that stemmed from his days

- before he was ever married—well, he had been married and then

he was divorced and during his single years—he fully admits that,
you know—that’s part of when he got his reputation because he did
date some folks, which I don’t really have any specific information
on that, but he told me specifically when I talked to him about it
that he felt that that reputation of sorts stemmed from his time
between his two marriages when he did date and he was single and
coming up in the JAG Corps and stuff. So again, those were just
perceptions. (Ex 18:17-18)

yone in the JAG Corps had approached
¥ nature, yet her own discomfort with the affection made her fee]

Maj-bclieved that duty required her to counsel him on it when she saw the need to

do so.

...I felt that he respected my opinion and gave me the, I guess, the
latitude to be that honest with him and when T had the general
conversations with him just about appearances and people may
perceive things differently than you intend them, that, that kind of
conversation

“You may not be seeing this the same way everybody else does.”
And he, he at least encouraged me to give him that kind of
feedback. (Ex 18:28)

She recalled two fraumatic events that caused her to warn Maj Gen Fiscus sternly that he

was overstepping the bounds of propriety with respect to female judge advocates—once when
she had viewed sexually suggestive emails between Maj

following an aggressive display of affection for her in a Pentagon hallway.

-and Fiscus, and one
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Maj - dealt with the first situation—the emails discovered on 9 Jul 04 involving Maj
deseribed in the narrative for the first allegation:

- Ex 36:3) He became worried
about the appearance of impropriety and recalled that he had talked to Maj about it:

Like I said, I understand that people always talk about these kinds
of things in the military or in the civilian world when a senior
person is present with a junior person and they’re alone and I don’t
think of mysélf as a suspicious person, but I became concernied
over that period of time and when I addressed it with her she was
immediately, I don’t want to say, receptive. She immediately
understood what I was talking about. L I tried to raise the topic
gently and she said, “T"'m aware of what you’re talking about, abﬂut
- TJAG’s reputation with females i in the Corps.”

And I said, “Well, if you’re aware of it, are you not
concerned about the fact that you're down there with the door
close 5

: And she said, “Yes, I am, and I’ve raised that with TIAG.”
(Ex 36:4)

A few months later, in Dec 03, Lt Col himself witnessed what he considered an
improper advance by Maj Gen Fiscus on Maj4

Lt ColMllE So we were working very hard. In the week or
two at the end of November or first part of December, I’'m not sure
of the exact timeframe, there had been a couple more of those
situations where she stayed behind, I guess. I, I can’t remember the
exact dates, but there came a time when she went to lunch with
TJAG, and I don’t remember how I even knew that. I, I don’t
know that I knew it except that I think I went down to the front
office to see him andqold me he was at lunch and T knew
MR v:s at lunch and | went back up fo my office to get
something and came back down and I was walking through this
corridor out here on the fourth floor, whatever that is. ...Corridor
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One, walking this way and standing in the intersection of the E ring
and Corridor One was TJAG and @l face to face.

I'm walking straight at them and their sides are to me and
since I'd been down, I was coming down there to see him, I started
walking faster. I had walked out of the, the doorway for the
stairwell there, and he leaned over and hugged her there in the E
ring. This is in, it’s toward the middle, first part of December
[2003]. | :

...And I, I stopped for a moment, thinking, “Okay, that’s
not them. I, I've misidentified them,” but when he stepped back
away from her, it was a hug of, I don’t know, three seconds.

I didn’t time it, but it was a full body hug. He reached
around her and hugged her with both arms. 1 just stared at him and
stopped and they parted and she stepped away and they said
something and she turned to walk down the corridor towards where
I was standing and I just stood completely still and she looked up
and saw I was standing there and walked on up to me and he went
on down the corridor towards his office.

And she walked up to me and started talking about some

@ issuc that they had just discussed, I guess. She talked
about something. Idon’t even remember what she said. I was just
flabbergasted and...

I0: Flabbergasted because it was a lingering kind of hug or you
just thought it was inappropriate, or?

Lt Col @ Becausc the man’s a two star general and he
hugeed a major in the hallway of the Pentagon and she—he’s her
and because he spent the last three or four months
behind closed doors with her and I've been worried about that and
I'm looking at him hugging one of my people and I’m trying to
decide whether I need to go down there and grab him by the throat
and say, “You keep your hands off my majors. They're not for
your entertainment,” because I just don’t believe senior officers
should do that. That’s the only way I can explain it. I was just
taught that you don’t do that. If that’s wrong, I apologize. That’s
just, that’s the way [ was taught. (Ex 36:6-7, emphasis added)
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-..[T]here was an incident where somebody saw him hug me in the
hallway and it was right around Christmas, it was right after I had
gotten back from the Christmas holidays or something like that and
so it was a, you know, I don’t... well, I don’t know how to phrase
it but, yes, my, my immediate supervisor saw a hug, expressed
concern to me, there was a lot of conversation about it and I had a
conversation with Gen Fiscus after that. ...[I]t was a behind-
closed-doors, sit-down conversation. It wasn’t a comment in
passing. | mean I had a sit down conversation with him where I
told him that, you know, I thought that that kind of interaction was
inappropriate and that, again, I mean it was the same theme that we
had talked about before and that was, “Whereas your intentions
may be purely,” ah you know, “good meaning, somebody else
seeing it, which in this particular case happened, is not what
somebody else will perceive,” and that was my concern all along.
(Ex 18:19-20)

Although she professed no offense at private hugs, she drew the line at public hugging
and kissing because of the embarrassment it might cause the JAG Corps. Moreover, when Maj
Gen Fiscus kissed her on the lips, she felt distinctly uncomfortable, backed away and left him.
As she described i it, “T guess, if I’m, if I’m putting a definition on it and saying what felt, made
me feel uncomfortable, I would say that a hug didn’t make me uncomfortable. A kiss made me
uncomfortable. And a hug made me uncomfortable if it was in public.” (Ex 18:20)

Worse than that, she felt that his kissing her exceeded the bounds of her closc personal
working relationship and created such a hostile environment that she was forced to leave{ilil

Maj@F T was just going to say yes, but I didn’t take the kiss as,
I'mean, the kisses are what made me uncomfortable, and the hugs I
just saw him giving everybody, so I didn’t think anything of it. So
I just want to clarify that I didn’t, if, you know—the kiss is what
would have put it outside the realm of, you know, just our close
personal relationship@ NP -1 would say the kiss
on the cheek probably made me uncomfortable; I didn’t see it as a
suggestive sexual thing like T had to return anything. The kiss on
the hips, totally, totally made me uncomfortable.

I0: Okay, but it’s not something that you gave him overture or
anything—he just kissed you on the lips and you didn’t respond
and that was the end of that.
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I responded in the sense of backing off and leaving the
office but I didn’t say anything to him, no sir.

10: Okay, but did you push him away or did you just back off?

MafJ 1 just backed off and walked out. (Ex 18:32-33)
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m fime to time, encouraging ner to talk
She noted that Gen Fiscus was an affectionate person and would
occasionally give her a hug. (Ex 19:2-4) When she left that position to work indiii Maj Gen
Fiscus continued his interest in her, taking her out to lunch at the Pentagon Executive Dini
Room, or the American Café outside the Pentagon, maybe three times—just Fiscus an —to
“catch up” (Ex 19:14):

Occasionally we’d have lunch together or something just to like
catch up. It’s kind of funny. He said sometimes he went, you
know, just to have someone treat him not just as Gen Fiscus, but
Just as a person, and that was part of what, I think a lot of people
like about him, he’s very personable, you know, and he referred to,
like, just being invited somewhere because he’s TJAG—not
necessarily him as a person. So it was kind of interesting.

(Ex 19:4)

Shé dEscnbed hgrseIf as,

Some time after she began her jo she stopped by Maj Gen Fiscus’s
office to deliver a staff package, and she was stunned when he kissed her on the mouth, and
thought it so strange that she felt necessary to discuss it with a close friend:

TSely Yeah. Because maybe I did think it was a little odd
but...

102: Why’d you think it was odd?
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I0: So if that was the case when Gen Fiscus hugged you, did it
make you uncomfortable?

TSz@il} Unm, well. I knew he did it out of caring, not out of
abuse or trying to make me feel uncomfortable. ..

10: (Affirmative) 'So you were receptive to it when he hugged -
you—I mean you didn’t stiffen up and push him away or anything
like that?

TSgt @ 1 don’t think so. I think when he kissed me on the
cheek, I thought it was a little odd, but I think it was kind of

affection and, “T care,” you know, kind of thing, but not like, it
didn’t seem like anything sexual to me which I...

I0: And again, was there ever anything more intimate than a hug
or a kiss on the cheek?

102: He never kissed you on the mouth?

TSl (Sigh)

102: Do you remember him ever kissing you on the mouth?

TSet @B (Sigh) <long pause> (Sigh) There was one time I
stopped by the office and he did and I, I backed away. Just that
time... kissed me on the cheek. (Sigh)

102: Did you kiss him back?

59
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TSl No. Ikind of backed away. Ikind of gave him a look
and he asked if that was okay, and I just, it was kind of kind of like,
I don’t know. That seémed a little odd to me; but I'm not one that
typically kisses friends on the lips. So I just think that’s strictly for
like a boyfriend kind of situation, but I see a lot of people do that
though, it’s just not me_ '

I’'m just not being open. you
know he was kind of into like hugging strangers and I just, I
wasn't, you know vou hug good friends. And so...

102: So that’s what your(QjiJlsomplained about?

TSgt@EEE That I wasn't really affectionate with strangers; yeah, I
think that’s unusual.

I0: ...Okay, so you came into his office. You dropped off a
package, he kissed you on the lips, and you... '

TSl He gave me a hug and kissed me on the lips.

10: And you backed away, and then or gave him some signal
that...

TSet@ Yeah—he saw the expression on my face that it was
kind of, kind of odd.

I0: And then what did he say?

TSgt@lF He asked, “Was that okay?” Was that, you know... I
think he, he saw the expression on my face and... (Ex 19:18-21)

TSg@didn’t think that anybody had seen him kiss her on the mouth, even though the
door was open andi N S belicved that her
reaction had been enough to give him the message that he had exceeded her comfort level, and
she did not expect him to try it again (Ex 18:25), “...because of my facial expression. I was just
like, there was really, I mean—1I don’t have a poker face to save my life, so... 1don’t think he
has [tried to kiss me again] because of that—I don’t think he wants to offend me.”

(Ex 19:32-33)

However, she suffered recriminations because, other than the expression on her face, she
had not provided him direct feedback that what he had done was offensive. She thought it was
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her responsibility to tell Maj Gen Fiscus that his kissing her on the mouth was unaccepiable
behavior, and she had failed to put him on notice:

TSR ...1was really struggling, on the fact that I don’t think
I had really talked to Gen Fiscus that I thought it was really
unprofessional. Ijust told him I wasn’t really sure how I felt about
it. And I think that's why I was kind of feeling bad ...talking
about it. Because I hadn’t really discussed it with him and I don’t
feel I was really open with him to tell him how that made me feel.
That bothered me. 1 was thinking, ma’ L

I guess I don’t really see how I... see that
separately as being professional. Um, I have a lot of respect for
‘Gen Fiscus. I really like him and T wish that he wouldn’t have
done that.

10: Done what? Tried to talk to you?

TSgt@llF Um, had tried to kiss me, because it bothered me. I,
I've tried to be okay with it.

I0: You were trying to be okay with his trying to kiss you, you
mean? :

TS Y eah, because I was, trying to somehow try to separate
it as far as, well, it wouldn’t be as professional, it would be as
friendly affection, kind of, and it’s just not something I see as
acceptable in me [in] either circumstance, I guess, really. It’s just
not something I typically do with friends and maybe other people,
but I don’t, and I just feel kind of bad that I just never talked to
him about it, that how much it bothered to me, and now talking to
somebody else about it just feels a little awkward to me, but he
was never given a chance to say he was sorry. (Ex 19:37-38)
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Gen Fiscus, while he was ACC/JA, during his official visit
(Ex 28:1, Ex 81:16, 38) She noted that he was instantly affectionate and admired her hands:

Durin

‘hours,’ and things like th

her follow-on assi

Gen Fisous again during another official viit 0 that base, and o™ _hat
said, you know, “You don’t have to get out of the Air Force.

I don’t remember a lot of any of the details surrounding the visit,
but I do recall that General Fiscus kissed
me on the cheek several times, you know, throughout that
visit, I'm sorry, and made
comments that at the time I just, honestly I didn’t think too much
about it. I just, I don’t know. I don't know what [ thought,
actually, but made comments that I had pretty hands and, and little
things like that and, and that was prefty much the extent of my
interaction with General Fiscus at that time. ... I just remember in
my mind thinking at the time, “That’s a little odd.” But it didn’t,
besides me thinking that, I just let it go. I mean, it was like, the
kisses seemed a little odd because he didn’t kiss everybody on the
cheek during that (N visit. And some of the male JAGs in
the office had made comments about him kissing me...
(Ex 28:1-2)

3

(Ex 81:38) She recalled meeting Maj

in 1999.

B She encountered
1ven me a hug and had

and,” you know, ‘who might need extra consideration when it comes to their duty

at...” Fiscus offered to hel

when Gen

1scuis gave her the hug in the base STA’s office, “...I, honestly I thought that he was just trying

to comfort me at that point—and I didn’t think that, you know, there was anything bad happening
or anything like that.” (Ex 28:5)

Later in the visit, however, as she went about the base on the various duties for which she
- had volunteered, “...I remember General Fiscus kissing me on the cheek one time in the moming
during one of these functions, and then one time at night, and then leaning over and whispering

o

{
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into my ear something to the effect of ‘T'm so lucky. Today I got two kisses.” Which I
immediately told my husband about, because I knew that was wrong.” She recalled that this
action shocked her so much that she did not reply or acknowledge the comment, and added:

I know that for sure, and I had been going through so much
personally with everything in my personal life at that time, I felt
badly that I would—I thought—just the whole situation made me
feel bad and T just couldn’t understand why he would say
something like that, really, and, you know, I mean, at the same

time, you know, struggling with and feeling conflicted about the
fact that 'm an aﬁomeyw
@ -1 wanting to believe that this general officer who,

you know, everybody admires and respects, would actually say
that. (Ex 28:6)

There, she had an cial greete
now TIAG. came to visit. she stated, “I remember him giving me a
which was a little odd because he

and when Maj Gen Fiscus,
hug in front of everybody :
didn’t hug everybody else...” (Ex 28:11)

ook part in a series of meetings in Washington, DC, and while in the area she 2150
attended a retirement ceremony fo J During the retirement festivities, Maj
hﬂtestiﬁedj Maj Gen Fiscus noticed her, approached her, and gave her a hug and a kiss. A
former supervisor of hers, Col noticed the embrace, came up to her, and
remarked, “Oh, so you're coming tc ...I knew General Fiscus always liked you.”

(Ex 18:14)
R it L Y

...[H]e had stopped me and we, we were just talking about stuff
and he was asking me how, you know, the moving-in process was
going and whatnot and I was telling him how beautiful this, you
know, region is and how neat it is to come to work and see the
White House and see the Washington Monument and things like
that and he took his hand and he was standing fairly close to me to
my left and he put his hand on my neck and started massaging my
neck a little bit. (Ex 28:8-9)

Shortly after Ma ival in the Pentago
@ she encountered Gen Fiscus in the hallway:
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T

Mall testified that a few weeks later, o

] Gen Fiscus made one

additional unwanted advance (Ex 74), and this one triggered Maj@JijJiFto add up all the others
and put the whole situation in perspective:

Much like TSgtfilllll before her, Maj @i found herself feeling as if she, somehow,
had fallad in her duty to hold Maj Gen Fiscus accountable for his actions. Upon reflection, she

felt naive:

I had been stranded (D 2{ter one of the ceremonies recently
where he was the presiding official and he had asked me how I was

and [Gen Fiscus is]
like, “Well, don’t worry about it,” you know. “I’m happy to drive
- It’s no big deal.”

And I was like, “No,” you know, “it’s no, really, I don’t
want to bother you. You, you’ve got a busy schedule.”

And he said, “No, that’s okay. I'll drive you home.”

And I said, “Okay.”

And he had his Corvette that day and he asked me if I
wanted to drive and I said no, you know, I don’t really, I don’t
want to drive his car, but thank you. And I was sitting to his right
and at some point during the drive, as we were talking about
different things, he put his right hand on my knee and held there
long enough that I thought it was odd and made me feel
uncomfortable, but, you know, I don’t remember him massaging it,
or, you know, anything like that. I just remember, you know,
“Why would he put...?” (Ex 28:9)

...[A]nd the other irony for me is that I was the person who
athad beon QU - . ;o
know, had put a lot of work into that to help people and, not that
this amounts necessarily to rape or anything like that obviously
but, you know, I have worked with victims, and here I, I'm, you
know, it’s hard to accept yourself as being a victim and it’s hard
for you to, for me to understand and really put together the fact that
I was being victimized during this time, and throughout some of
the things as they were happening, you know, I questioned what I
was seeing and what I was going through. I didn’t, you know, you
think somebody who’s been to law school should be smart but. ..

The bottom line is that ...I don’t want to hurt the Air Force
and this is obviously something that with all the work that I've
done, especially at (Ml you know, you worry about the
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implications of these types of things and how they’re gonna affect,
you know, where the Air Force is and where the Air Force is going
and, and in addition to all of the other part of this, which is that it, I
have felt so hypocritical and stupid, really, for letting all this stuff
happen and never, never reporting it or never saying, you know,
“General Fiscus, what are you doing?” (Bx 28:10-11)

CONCLUSION.

The swom testimony of victims and witnesses makes clear that Maj Gen Fiscus

repeatedly made unwanted advances and unprofessional public displays of affection toward

female JAG Corps members. He inappropriately touched Lt Col @9 2nd Maj @I and
inappropriately kissed TSg#illll§ and Ma@liJiJ on the mouth. His actions, for the women he
victimized, created a hostile work environment, as defined by AFI 36-2706. Furthermore, it is
also clear that onc of the victims of his advances, Maj@ili. made multiple efforts to correct his
behavior, to no avail, while two more, TS g@gjjijand Maj @ suffered guilt because they did
not. Additionally, in view of his AFT 36-2706 role as the Air Force provider of guidance for the
prevention of sexual harassment, Maj Gen Fiscus exhibited stunning hypocrisy by his own sexual
harassment of JAG Corps subordinates.

By a preponderance of evidence, based upon the findings of fact and sworm testimony, the
allegation that Maj Gen Fiscus made inappropriate sexual advances toward female subordinates,
in violation of the Secretary of the Air Force and Chief of Staff policy on Commander
Responsibility for Equal Opportunity, AFI 36-2706, Military Equal Opportunity Program, and
Article 133, UCMYJ, Conduct Unbecoming an Officer and Gentleman, was SUBSTANTIATED.
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ALLEGATION 3. That Maj Gen Thomas J. Fiscus wrongfully engaged in
improper relationships with female civilians in violation of Article 133, UCMYJ, Conduct
Unbecoming an Officer and Gentleman, and Article 134, UCMJ, General Article.

FINDINGS.

1. Maj Gen Fiscus maintained email files on his government computer system

documenting relationships with Lt Col (Ret) 1999-2004), s SR (2001-
2004), Ms SEENE (1999-2003), an (2001-2002). (Ex 44, Ex 47, Ex |
50, Ex 59)

2. Beginning 30 Mar 99 with the preparation for his promotion to brigadier general, Maj
Gen Fiscus reestablished a friendly, and ultimately inappropriate, relationship with Ms. (SIS

"SR hat Iasted until approximately Aug 03. (Ex 50:2-93)

3. From about May 00 through about May 02, Maj Gen Fiscus carried on an adulterous
affair with Ms. _ dating once or twice a month, and engaging in sexual intercourse
approximately-ten times. (Ex 58:48, Ex 35:10)

4. On 3-4 Jun 00, Maj Gen Fiscus took Ms.QJjJJ##+ith him to Roancke, VA, while he
participated in a two-day on-track driver education session at Virginia International Raceway.
(Ex 35:7, Ex 34:8, Ex 43:14)

5. On-or about 15 Apr 02, Maj Gen Fiscus met Msiifijjfor dinner in or near
(Ex 50:60-62)

6. On 23 Nov 02, Maj Gen Fiscus spent an evening alﬂne with Ms (R in

O (5 47:4-6)

7. From 23 Nov 02 through about 14 Jun 04, Maj Gen Fiscus and Ms @i engaged in
an inappropriate, off-and-on romantic, and likely adulterous, relationship. (Ex 47:4-37)

8. On 25 Apr 03, Maj Gen Fiscus attend ith
then went out for dinner with her at a restaurant in
(Ex 20:4, Ex 50:77) :

- 9. On 11 Nov 03, Maj Gen Fiscus and Ms@llshared time together at her home in or
nca.—du.ring which the evidence suggests they became intimate. (Ex 47:23-24)

10. On 16 Dec 03, Ms QNN 2cknowledged spending romantic time with Maj Gen .
Fiscus. (Ex 44:27)
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\
11. During the month of Dec 03, Maj Gen Fiscus engaged in an inappropriate, possibly
adulterous, relationship with Ms Al (Ex 44)

12. Between 16 and 21 Apr 04, Maj Gen Fiscus and M ent romantic time
together, either at her home or at a hotel nearby in which Maj Gen Fiscus had reserved a room.
(Ex 47:31-33)

STANDARDS.
The Manual for Courts-Martial, 2002 Edition, discusses articles of the UCMT and states in part:

Article 133—Conduct unbecoming an officer and genfleman
...Conduct violative of this article is action or behavior in an
official capacity which, in dishonoring or disgracing the person as
an officer, seriously compromises the officer's character as a
gentleman, or action or behavior in an unofficial or private capacity
‘which, in dishonoring or disgracing the officer personally,
seriously compromises the person’s standing as an officer. There
are certain moral aftributes common to the ideal officer and the
perfect gentleman, a lack of which is indicated by acts of
dishonesty, unfair dealing, indecency, indecorum, lawlessness,
injustice, or cruelty. Not everyone is or can be expected to meet
unrealistically high moral standards, but there is a limit of
tolerance based on customs of the service and military necessity
below which the personal standards of an officer, cadet, or
midshipman cannot fall without seriously compromising the
person’s standing as an officer, cadet, or midshipman or the
person’s character as a gentleman. (Ex 89:IV-93, 94)

Article 134—General article (Adultery)

Elements. ] .

(1) That the accused wrongfully had sexual intercourse with a
certain person;

(2) That, at the time, the accused or the other person was married
to someone else; and

(3) That, under the circumstances, the conduct of the accused was
to the prejudice of good order and diseipline in the armed forces or
was of a nature to bring discredit upon the armed forces.

{Ex 89:IV-97)
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ANALYSIS.

Lt Col (Ret

The anonymous complainant
on 15 Aug 04; “Heisc i

She
[ in 1986, but kept in touch with Fiscus by telephone and, later,
email. (Ex 11:10, Ex 13:1, Ex 80:2) They occasionally met,

(Ex 13:2)

After that point, the two apparently had a falling out, and stopped communicating until 27
Jul 99, when then-Brig Gen Fiscus sent her a peace offering—an email “Olive Branch.” (Ex
44:1) In their correspondence the two never quite spelled out what split them apart, but it may
have occurred because Fiscus later married another woman instead of i} Ms.4ildropped 2
large hint to that effect when she told him, “I personally think you made only one gigantic
mistake... Ithink your big mistake was not waiting for me.” (Ex 44:11-12)

Ms@lii rclocated t in Dec 99, and eventually
crossed paths with Maj Gen Fisc Ex 13:2-3) Maj Gen
Fiscus several times expressed a desire to see her (Ex 44:2, 4, 7), but she put him off and
communicafed with him rather stiffly until Apr 03, when she finally explained to him that the
reason she “can’t see you” was that she still cared about him “a lot” but was hurt by his “not
waiting for me.” (Ex 44:10-12)

That exchange warmed the relationship a bit, and the two began talking on the telephone,
(Ex 44:14-25) By Dec 03, Maj Gen Fiscus and Ms: ing out together, and she told
him tha at Fiscus had made her
“come alive again™:

had not been so
accepting, it would not have mattered. It just makes things easier.
My love speaks from the heart and I refuse to allow my head to
rule my heart as I have let it over the past too-many years. Now
that I have come alive again, [ can’t ever go back.
(Ex 44:27)
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When asked about this apparently now-romantic association, Ms il became evasive.
She admitted that she and Gen Fiscus had gone out together for meals at restaurants—just the
two of them—but would not characterize these meetings as “dates.” (Ex 44:2-3, 6) She
testified that “ view my relationship with Tom Fiscus to be a friendship and that is all it is to
me and if he’s expressed something other than that to me, then I've most likely dispelled it, I
think... Ican’tsay that I haven’t sent emails that—1I don’t know what I’ve said in emails.”

(Ex 44:5)

Ms.§ifiiflatly refused to confirm or deny a sexual relationship with Maj Gen Fiscus and
terminated her sworn testimony rather than discuss it. (Ex 44:6-T)
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RIRRGHEET = P

— was almost certainly one of the women referenced in the anonymous
int: -“[Maj Gen Fiscus] is current] hawng [an affair] with ...a woman named,

offered her his assistance/ noting that hearing her voice .
..conjured up a flood of pleasant memories of our times together and, of course, regret that our
iwes diverged along the way.” (Ex 47:1)

A year later, Ms. @l and Maj Gen Fiscus began dating. They made plans to see each
other on Saturday, 23 Nov 02, and, judging by their reports the next week, the “convergence”
was successful. On Monday, Maj Gen Fiscus wrote her, “Either T was having a wonderful
dream, or I had a delicious evening on Saturday.” (Ex 47:6)

Ms S:nswered, “I can’t stop thinking about our evening. What has happened?”
(Ex 47:6)

The holiday season and the level of activity required to sustajr_ on Ms.
S 21t and TIAG’s duties, on Maj Gen Fiscus’s part, presumably made subsequent

liaisons difficylt, but in Feb 03, they tried again, but could not manage an outing together. (Ex
47:7-8) Another attempt to schedule a rendezvous on 29 Mar 03, likewise failed. Then Ms.

m.ad second thoughts about their developing romance, and decided they needed to cool
down: “[Alnything more than [friendship] is not good for me. Iam not in a rush for anything
more than an understanding friend. Intimacy takes on a whole new avenue that I am not wanting
forus.” (Ex 47:10)

Ms SS 2nd Gen Fiscus kept up a friendly correspondence through the spring and
into summer, and by the end of Aug 03, they were making plans to get together on Tuesday, 2
Sep 03. (Ex 47:14-15) Maj Gen Fiscus was ecstatic: “Great! Do you want to meet somewhere
or have me pick youup? What is your preferred activity: Dinner? Drinks? Bowling? A quiet
talk? A loud disco? Sitting on a porch swing? Laying [sic] in the grass? Walking in the
rain?...” (Ex 47:15) But, once again, schedules got in the way and the event was cancelled.
(Ex 47:16)

The next meeting between the two that Maj Gen Fiscus documented in his email files
occurred on Veterans’ Day, 11 Nov 03. Ms/illllladvised Gen Fiscus to show up at 1100
wearing “[s]loes only and I will have the heat on.” (Ex 47:22)
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In his post-date analysis of what appeared to be a romantic encounter, Maj Gen Fiécus
adﬁsed_hat “I'm content with yesterday and hope you are too,” and.in an
especially suggestive statement, hoped “.. -you weren’t too sore for your run today.” (Ex 47:23)

' onded, “T have not stopped smiling .. .However—.
x 47:24) 4

Phome just in time to break up the couple’s
Id Fiscus, “T just hope he didn’t notice my—HAIR!!!” (Ex 47:24)

i i furn, acknowledged that m_timjng was poor and apologized for her
Ex 47:23-24) ;

Between Nov 03 and Mar 04 Maj Gen Fiscus’s email file documented sporadic notes
between the two expressing their wishes to get together again, with phone calls interspersed. (Ex
47:25-30) Then, some time in Apr 04—perhaps Friday, 16 Apr, a day on which Maj Gen Fiscus
took leave—the correspondence suggests that he drove to a hotel i _ near '

_ esidence. (Ex 47:2, Ex 80:55) In what may have been a bid to avoid a
repeat of the 11 Nov interruption of their activities at Ms 4 om¢, Maj Gen Fiscus
apparently checked into the hotel and only used the room for their liaison, for he depended on
Ms QI io check out the next morning”™ using her own credit card. (Ex 47:31) They
ultimately determined that they had both been charged for the hotel room, and Fiscus suggested
to her that *...you can be in charge of arrangements next time. =) (Ex 47:32-34)

diversion. Ms:

The two continued to lq:zn_k_far opportunities to spend time together through Jun 04, and
Fiscus’s email file on Ms (i 8ended with a note on 9 Jul 04. (Ex 47:43)

When the IO asked Ms. (Slif she would give

_ a stafement d;sg:_riﬁing l‘_i_n_a nature of her
relationship with Maj Gen Fiscus, she refused, saying, * N

-T'm such a

 small... you kniow, I'mnot, P'mi not a big part of anything, so...” (Ex 71:2)
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j Fiscus in Jul 85 when he moyed tc_

(Ex 20:1)

x 14:2-3)

@ -mcimbered that Fiscus remained at-fnr three years, and testified that she
left the Air Force following her tour ai-stajnng in sporadic touch with Fiscus. (Ex 20:1-2)
In Mar 99, he invited her to the 3 May pin-on ceremony marking his promotion to brigadier
general, which she planned to atten In responding to his invitation, on 30 Mar
99, she admitted that she was attracted to him, and also acknowledged “jealousy” as an influence
~on their friendship. As the event approached, she added, “Strangely, I care about you.”

(Bx 50:2, 8)

Ms‘feit that the ceremony was almnst like a reunion of the SJA folks fro
AFB, since there were other JAGs in attendanc
with her on active duty. (Ex 20:2, Ex 50:1, 6) B:i_g, Gen Fiscus, however, expressed frustration
that he had not been able to spend more time with her: “T'm sorry if you were disappointed either
in me or your visit... Iregret that we couldn’t spend more time together... ‘We never really got
the chance to discuss the things we had written about in our correspondence, which more nearly
depicts who we are, versus‘the faces we show in public...” (Bx 50:10)

Following the ceremony, Gen Fiscus attempted through several emails to keep the
relatmnsmp alive, but his files showed no response from Ms;-(Ex 50:10-14) On 23 Nov 99,
- 10ld her he had been selected as DJAG, and would be moving {8
He hoped they could get together, and he offered to drive to her home in
to see her. (Ex 50:14)

_For the next year, they still could not manage a meeting, though Maj Gen Fiscus told her
he had driven through her part o SIS thinking about her. (Bx 50:15) She only
occasionally wrofe back, and in Jul 01, promised not “...to'ignore you any longer...” (Bx 50:23)
In Oct 01 she emailed him that the problems in their relauﬂnsh]p were caused by “...two great
minds clashing. Yours, hell bent on success. Mine. Never hell bent on anything. Ruled by my
heart. Confused by the cold and ruthless actions of others.” (Ex 50:26)
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Ms@testified that their mutual atiraction was based upon their superior mtel_hgence,
a phenomenon that lesser intellects would find difficult to understand:

...It, that, there is ah, well this is going to be really hard to
describe to you. There is an attraction between Tom and I [sic],
but it’s not physical. It’s not romantic. Tt is—it’s intellectual.
It’s—he’s very, very intelligent, and I’'m not trying to say this in a
bragging way, but I've always been very intelligent also, and you
don’t actually run into that many people that you can have an
enjoyable, intelligent conversation with in your life. He’s one of
the few, and I think I’'m probably one of the few that we could talk
about a million different topics on a very intelligent, high plane.

I really don’t know how to describe this to anybody who

~ doesn’t experience it. So I would say there’s this attraction of
_ intellectual stimulation and we enjoy talking to each other and we
enjoy being together and having these conversations, but it’s, that’s
all it’s ever been. It’s never been romantic. It’s never been sexual,
It’s never been physi¢al. It’s really hard to describé. I mean it’s
very hard to describe. I've never been able to explain it to anyone
but my mother and she understands it perfectly. '

[I)t's deﬁmtﬂly platonic, but it’s unique. I don’t have any -
other ﬁ-irmds like’ him because I can’t have the same level of
conversation with anyone that I can have with him. And I think
whenever, like when we're apart for a long time and we don’t have
a chance to emiail, it’s very refreshing for us to be able to:talk
again... (Ex 20:3-4)

In Ja.n {}2 Maj Gen Fls{:us invited Ms”tﬂ his mvcsmure as TIAG, and she looked
when T interact with someone whﬂ is able to undf:rstand my thmkmg. You are one of the very
few Thave known in my life, and T think of the lost opportunities often.” (Ex 50:33) As the
ceremony date appmas:hed, he asked her on 22 Jan 02 if he coul
Sunday evering to take her out to dinner. She told him that she would be bus

~ but expressed hope that she could see him some other weekend. (Ex 50:36)

Ms @l missed the 25 Feb 02 ceremony on account o S (x 50:37, 41)
Maj Gen Fiscus told her, “My sadness is that [ won’t get to put arms around you and celebrate

what a dear person you have become to me.” (Ex 50:42)

- By 28 Mar 02, however, Ms{iiiiifhad suffered another setback— SN _
Maj Gen Fiscus told her that he loved strong women and, “I'd be there in-a minote if T could.”
(Ex 50:34) :
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She replied that she knew “...you always loved me, we just never admitted it.” (Ex 50:57)

Maj Gen Fiscus and Ms @il finally were able to effect a meeting on the evening of 15
Apr 02, over dinner, and Fiscus replied the next day that “[t]he hugs weren’t bad either!”
(Ex 50:60-62).

Nearly a year later, on 26 Mar 03, Ms{@lilicomplained that the war had perhaps kept
Maj Gen Fiscus from writing to her. She told him that she had thought of him every day, and
hoped he could come t t the end of April. She added, “And the
proper part of me asks how your wife is, though the selfish part of me would rather not.”
(Ex 50:76)

\ Maj Gen Fiscus responded on 28 Mar that he and Mrs. Fiscus were experiencing marital
problems and attending counseling to see if they “...can get the energy going again,” and he
promised to work his schedule so that he could attend th o be with her.

(Bx 50:74)

When Fiscus had a.rranged it all and rcpc-rtad that he could attend, she told him that she
Inved hnn The 25 Apr 03 me ; d Gen Fiscus went out to

(Ex 20:4, Ex 50:77) A few
“...behaving badly? No, but if we

weeks aﬂcmard,' she answered Fiscus’s thank-you riole with,
hadn’t stopped...” (Ex 50:86) -

By Aug 03 Maj Gen Fiscus reported that things were back on track with Mrs. Fiscus.
- (Ex50:93)

In her testimony, Ms.mlterated that their whole relationship was purely intellectual,
~and never once strayed into the sexua.l realm:

...[H]e told you at one point that he loved strong women and
tlmn you told him that he always loved you, yon just mever
admitted it, so, is that what you were referring to—that kind of
intellectual attraction between a couple of “six sigma”-kind of
brains?

Ms. @B Yeszh. It’s very hard to explain to people... I mean
we, we always had this mental attraction. The arguments were
adversarial but in their own way they were fun. They were
stimulating.
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I0: ...It is stimulating and, and I get one hundred petcent that you
were attracted to him in that, that cranial way, not a physical way,
but I wonder if there would be a way for you to help me establish
that the opposite feeling from him would've been the same thing.
In other words, did, did he ever. .. ;

Ms@ll® He never made a passat me. (Ex 20:5-6)

I02: ...Never kissed you on the mouth? Not even a peck hello or
goodbye? ’

Ms 4B No, I don’t think so. We’re pretty much, you know,
the hug and cheek smooch kind of people.

I02: Okay. Has he put his arm around you to walk you
someplace?

, Ms 4l Oh, absolutely.
I02: ...But he’s never given you any indication that he would be
interested in 2 more personal or more intimate relationship with

you?

Ms.-__ You know, we've never talked about it, so no. I mean
he hasn’t said he wouldn’t and he hasn’t said he would. It’s just
never really been, it, it’s never been an issue.

102: And you’ve never had sexual relations with him?
Ms 48y No. (Ex 20:10-11)
Despite that she insisted there was no sexual feature to the relationship, MR scemed
fairly sure that Mrs. Fiscus knew riothing about the “intellectual affair” going on between her
husband and Ms Sl

IO: Ma’am, do you have any confidence that Mrs. Fiscus
understands the cercbral attraction between you two?

_ You know, honestly, I have never thﬂué;lat about her
even thinking about any relationship between he and I [sic].
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10: But she knows that you exist and that you’re a friend of his,
right? *

L{s- I know that she knew that [when I attended the
ceremony at Langley AFB] Virginia.

I0: Okay.

Ms @ [ don’t know that she knows that he or I have seen each
other or talked to each other ever since.

10: So, to your knowledge, she wouldn’t be aware that he had
come up there to see you a couple times?

Ms S No. But he, but he’s never spent the night. (Ex 20:11)
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Initially hesitant to stay with a virtual stranger, Ms B 2cceded ¢
suggestion that she accept Fiscus’s hospitality and flew to Washington, where he met her at the
airport. (Ex 35:2) She reported that after a couple of days in his apartment, she found his

romantic advances too aggressive and decided to stay in a local hotel instead:

SEIT)

Whﬂn she returned tc_ Fiscus telephoned M
relatipns|

-..[H]e had called me, I thi d said, one day, and

was great that-you made it here so let me take you to dinner and
we'll drive around town.”

And so we get in his car and we were driving around and
he was chaiting with me and then at a certain point, he put his hand
on my knee; and I brushed it off. And then later on he put his hand
on my knee again, and, and then I think when we went to the
restaurant there was a big puddle, and so he just picked me up all
ofa sudden and carried me over the puddle and it was at that point
I said, “This is enough. I can’t do this anymore.” And so I, the
next day I said, “I’'m checking into a hotel.” Or it might’ve even
been that night. I can’t remember.

He did not try to kiss me then, but when as [ was leaving to
g0 to the hotel I think he did try to kiss me at that point, and 1.
turned my face. He was trying to kiss me on the lips and I think, if
I remember, I turned my face and he just, he looked a little bit
unhappy but I went to the hotel and that was it. (Ex 35:12)

planned to attend Fiscus’s pin-on to ‘brigadier general at Langley AFB n May 99. (Ex 35:2, Bx

s—)ncc and then the

ip lapsed for several yes faj Gen Fiscus continuing a friendly banter
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monthﬁﬁfnm his marriage to Carolyn, the current Mrs. Fiscus) when she traveled from her home
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80:2, Ex 58:7-0)

stated, was very openly flirtations'with her. She wrnle it nﬂ" to, ""Well this is his way,” and felt
SOITY fﬂr him because “...he kept telling me that he was kind of lonely at work and that he felt
people were just nice to him because of his position...” (Ex 35:3)

Ms.-raca]lcd that Gen Fiscus frequently talked about his physical attraction to
women on these occasions, once telling herthat, “It’s too bad you’re not in the Air Force;
ecause you're so attractive that you would go really far, really fast.” (Ex
35:3) Nevertheless, “...we started to be friends and I can’t remember really how it developed
from there, but, yeah, I think that’s how this all kind of started.” (Ex 35:3)

As a gift, Maj Gen Fiscus’s wife, Carolyn, signed him up for a two-day on-track driver
education session at Vﬂgmma,mgcmﬂnonal Raceway, Ruanoke, VA, on the weekend of 3-4 Jun
00. (Ex 34:8; 43:14) Ms. was having probl

*sn Maj Gen Fiscus invited her to accompany him over the weekend so she could study
while he drove. She testified, “I really did study while he was driving, and as far as I remember
nothing else happened during that time. I think it was after that time when we started to become

romantically involved.” (Ex 35:7)

Then, i;ter, she recalled, he suggested that she meet him for drinks, and he tried to kiss
her when the date was over. (Ex 35:2, Ex 58:48) Ms‘esﬁﬁed that, upon this attempt,
she said, “No, I'm not going to kiss you because you’re a married man.” (Ex 35:3)

Fiscus reportedly responded, “Oh, this doesn’t stop anyone else in Washington,”
(Ex 35:3)

That summer, she testified, he took her on a picnic, and the pair became sexually
intimate. - As she recalled:

... That might’ve been the first time that we kind of had our “date,”
and I, which I think was when we went on a picnic somewhere,
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and, yeah. He initiated and I, but I don’t remember exactly. I
think we were in his car and again he attempted to kiss me and
again I did the “You’re married” thing, and then it just broke
down. Ijust, Ithink I just gave up at that point. ... I think I was
just wearing a dress with no sweater or anything... (Ex 35:8)

From that point in 2000, Ms I testified, until mid-2002, the two dated ©...maybe
once or twice a month,” and when weekend opportunities arose, she said, they occasionally
rendezvoused for sex at “...a hotel ncﬂ%’ (Ex 35:4, 7; Bx 59:48)

By 3 Jan 02, a year and a half into the affair, the two professed love for each other, with
Ms SR ultimately urging him to make good on her understanding from him that he would
leave his wife for her. When he stonewalled. she responded with hurt and anger, and when she

relented, Maj Gen Fiscus wrote to her that he “...wept ...partly out of relief... and partly out of
admiration and longing.” (Ex 59:9-11) ’ - '

The next day, 4 Jan 02, Ms 4§ Barcued that if he really cared about his family, and if
his marriage really was irreparable, he could “give me a special gift, [and] your doing this would
be the best gift I ever got.” She believed that ...Carolyn could start over... She is youn er than

Although he refused to divorce Mrs. Fiscus for her, he soothed her feelings with an
admission that he needed contact with her—*...[b]eing near you without intimacy would be
unbearable”™—and they struggled to continue the relationship, (Ex 59:13)

They fought again at the end of the month. Ms S tried to break off the affair on 28
Jan 02, but Maj Gen Fiscus professed his love for her and they went out again on 15 Feb to
celebrate Valentine’s Day. (Ex 15-22) On his way back from a trip to Europe, Fiscus asked her
to meet him upon his arrival at Dulles Airport on 10 Apr 02. (Ex 59:27-30) When she adrrived at
baggage claim, she saw that his wife had arrived, so she turned around and left. (Ex 59:5) Trying
to assuage Ms. SR anger and recover from the disaster, Maj Gen Fistus wrote her the next
day:

First and foremost, I'm sorry that it happened. T know that you
wanted to see me, as I did you. I did not anticipate that Carolyn
would call off work in order to be there—it’s never happened
before.  You made a wonderful effort and it was not only dashed,
but the reality of the situation was thrown in your face again. I'm
saddened and embarrassed that it happened. (Ex 59:30)
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And he followed up by asking her out that evening. (Ex 59:30)

Throughout the two-year affair, Maj Gen Fiscus ansmumﬂ sexual intercourse

around ten times—"“Something like that,” according to M
guilt:

Ms. S But I kept trying, every once in a while I would say
to him, “We can’t do this anymore because you're married,
becaus for so many reasons.”

And he would just stop me. He would keep trying to stop
me and he would just, he wouldn’t let that happen. “He wouldn’t
let it end. So finally at the very end Jiili
well, L, I guess that was much, much later, but I just, you know, we
stopped communicating with each other and then I joined the /i

10: Ms. SN it looks, it looks to me like at some point during
that first part of 2002 Gen Fiscus led you to believe he would leave
his wife for you.

Ms. @ He said that a lot, and not just to me. He said thata

lot a.mi not just to me, that’s for sure

But he was not happy in his marriage at all and ofien

talked about that, and he did say several times that he wanted to do

that and even talked about how he was gonna try to do that, but I

knew he never would. And one of the reasons why I knew he

never would was that he had told me early on in our friendship

even, I asked him if he had ever had extramarital affairs, and he

told me that he had had three—and this was prior to us having any
kind of romantic relationship, so

10: Would you characterize your relationship with him as an
affair, also?

Ms S Yes. (Ex 35:4)

Thus she admitted that she knew from the very beginning of the sexual relationship that

d she grappled with

he was not actually going to leave his wife for her—Maj Gen Fiscus confessed to her that he had

already had three extramarital affairs by the time their romanee bloomed—but she guessed that

she succumbed to his-advances out of loneliness. (Ex 35:5)
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By May 02, although his “love™ had subsided somewhat, Maj Gen Fiscus still let Ms.
@Y 0w he cared for her. He claimed to have seen a woman in a Pentagon hallway who,

from a distance, looked like her, and “[i]t made me ache.” (Ex 59:35)

At the end of their two-year affair, in Jun 02, she told him that she might have believed

that he was “the ong” for her, but he gave her “words but no actions.” (Ex 35:40-46) Even afier

the couple broke up romantically, Ms- maintained, Maj Gen Fiscus tried to continue a

relationship:

He, he had continued to try to maintain a friendship but I have not
wanted to and I told him that. But even out here he has sent me, he
sent me a birthday card last year and I was pretty displeased
because I had made it pretty clear that I didn’t think he just, he
wanted a friendship or was capable of maintaining one so, and I
never gave him my email address out h
- He's never attempted to call me here, but he did send a
card, and before I came out to'JllJjhe asked me if T would meet
for him, with him for lunch or something one time, and we did, but
I spent the dinner telling him that what we had done was wrong,
and that he should tell his wife, and that I was ashamed and was
going to be ashamed of it for the rest of my life, and that I really
didn’t want to be friends with him, and so that was our last
encounter. (Ex 35:10, emphasis added)
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CONCLUSION.

Maj Gen Fiscus, a married man, wrongly pursued romantic relationships with several
single women. Documentary evidence from Maj Gen Fiscus’s official email files and the
teshmeu}r of Ms. support a finding that he had a two-year adulterous relationship
1y ests that he also commifted adultery with
§and that his ralatmnshp with Ms.

A1t Force officer and gentleman. Additionally, his position as the Air Force’s
Judge Advocate General ensured that any such sexual misconduct would bring tremendous
disgrace to the armed forces.

By a preponderance of evidente, based upon the findings of fact and swomn testimony, the
allegation that Maj Gen Fiscus wrongfully engaged in improper relationships with female
_ civilians, in violation of Article 133, UCMYJ, Conduct Unbecoming an Officer and Gentleman,
and Article 134, UCMI, Gerneral Article, was SUBSTANTIATED.
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VII. COLLATERAL ISSUES

During the course of the investigation, the I0s also questioned witnesses concerning Maj
Gen Fiscus’s official travel; whether or not any guid pro quo appeared to have been involved in
assigning female judge advocates; whether Maj Gen Fiscus had, in violation of the Code of
Federal Regulations and the Joint Ethics Regulation,” accepted one or more gifts from
subordinates; and whether Maj Gen Fiscus, in viclation of the Joint Ethics Regulation, had
misused government resources in furtherance of his unprofessional relationships. The I0s found
that Maj Gen Fiscus had twice violated the prohibition against accepting gifts from subordinates

_ and that Maj Gen Fiscus had misused government resources to further his unprofessional

relationships.

Official Travel.

The issue of official travel came up because on at least one occasion Maj Gen Fiscus
stopped over aq while M_was the staff judge advocate
there, on his way to or from an official tnp. (Ex 29:7. Bx 31:56.
confirmed tha 5 anditisa
common practice for flights, both commercial and military air, to layover at that airport. (Ex
76:1) In those cases /MMM s2id it would be standard practice for the base legal office to host
The Judge Advocate General. (Ex 76:1) Other than the fact that Majd j
Fiscus were involved in a romantic relationship, nothing else supported a finding that Maj Gen
Fiscus’s trips throu or any other place, were anything other than legitimate.

pi’s assertion that Maj

ﬁﬁmtmnajly, the IOs found no evid;an-::e 10 support the complajaa

Assignments Quid Pro Quo.

Because Maj Gen Fiscus was the approval authority for all judge advocate assignments, if
was imperative that the investigators determine if any of the active duty judge advocates received

® DoD 5500.7-R

91

This is a privileged document. It will not be rell (¥ le or part), reproduced, or given additional
dizssemination (in whole or part) outside the Air Force vl e approval of The Inspector General, SAF/AG.

FOR OFFI NLY (FOUOQ)



quid pro quo in terms of duty assignments based upon their relationships with him. The two
women identified for whom the greatest potential existed were Maj iR and Maj

The investigators found no evidence to support a finding that assignments as made were based on
a nefarious motive.

At first blush, Maj{

io be su

more than recognized ab

ility.
M s<i cnments, too, appear to have been made without guid pro guo for the
personal relationship she had with Maj Gen Fiscus. The evidence shows that the personal,
unprofessional relationship between the two began sometime in the spring of 2002, with the
latest possible date being 30 Apr 02 when they met at a pub near Ma_qapaﬁnem.
She testified (Ex 31:76) an confirmed (Ex 76:7) that the normal course of events
would have been that her assignment (along with all other STA assignments) would have been
worked the fall of “01, finalized that winter, and announced in the spring of ’02. In fact, the letter
sent to her notifying her of the assignment was dated 10 Jan 02. (Ex 76:8) The evidence
supported a finding that Maq assignment to be the staff judge advocate au

was not made, quid pro quo, for her unprofessional relationship with Maj

Gen Fiscus.

Maj follow-on assignmcn— however, initially appeared to
be suspect. | testified:

I know that Maj had made a comment to a few folks
that she was gonna come to DC toff i up in her current job
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and, and then that she was only gonna stay there for two years and
then she was going to go and be the SJA at,

which are, are two fairly big, big jobs, and as you
when, when JAGs come to DC it’s usually for, traditionally, one
three-year tour or two two-year tours. So for, for that kind of
comment to be made it seemed like, you know, that perhaps, you
know, only the, only The Judge Advocate General makes
assignments so, you know, she was speaking very authoritatively
and it made it seem like that, that was kind of, you kmow,
something that was, that was in, in the queue to be done if, if that
was the case.

Additionally/ D -tificd:

When we were talking about assignments in the fall timeframe of
2003 and it may have been in the context of the conversation about

S or scparate. I’m not sure exactly where it occurs, hgl.

was leavin =
End she tﬂld me to be axtremciy

about, and s c smd, ‘T can’t believe TJAG is bringing her back
here...I've told him not to. He’s making a mistake b}r bringing her
back to D.C." ... We never recommended tha :

recommended to me and it made sense, given what knew That’s
the way I remember it, and 1 don’t remember talking with TJIAG
about it, but I remember [l telling me, ‘T can’t believe he’s
gonna bring her back to town. (Ex 36:17)
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On further examination, however, there was no evidence that Maj Gen Fiscus interfered
with or wrongfully influenced the assignment process.d '
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Additionally, Mr AflRestified:

IO: So she was perfectly qualiﬁa_
_ Oh absolutely.

IO: And there was nothing strange. ..

W S, she’s got a great record.

I0: or out of the ordinary...
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G . co.

I0: about that assignment?

No, the only thing that kind of suqmsed me was that
she was reassigned to Washington DC after having only been gone
for two years, but I didn’t know that, you know, I thought that that
kind of broke some of the TTAG’s policies about bringing people
back to DC. But I didn’t, you know, I didn’t find it unusual or
sometimes there’s reasons that I don’t know that they’re brought
back...

I0: (Affirmative)

B festified that it wasn’t unusual for Maj Gen Fiscus to decide
an assignment contrary to JAX’s plans and recommendations:

102: And, and just to get' it on the record, it’s not unusual for
TJAG to go against what you recommend in some situations?

— Oh, no. Absolutely not. As a matter of fact he, he

does that when he thinks it’s appropriate, and that’s exactly what
he should do. That’s what a Judge Advocate General’s decision-
making authority is for.

102: Okay.

s

102: He can pick and choose whoever he wants.
qlt’s just like being a commander. Your JAG can
tell you all day long what he or she recommends, but the
96
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commander’s the person who’s paid to, make the decision. TJIAG
is paid to make assignment decisions and he makes them based on
what his judgment dictates. We try to provide him with enough
facts to go with our recommendation, but we don’t always
convince him. (Ex 36:31)

Based upon a preponderance of the evidence, the IOs were unable to find that Maj Gen
Fiscus madc any assignments guid pro quo for women with whom he had personal relationships.

Acceptance of Gifts from a Su]mrdinate.

This issue arose when the IOs read an smaﬂ Maj Gen Fiscus wrote to SMSg-:)

1 Jun 00:
| . The rception 1NN :
' house went almost perfectly.. It was especially heart warming to
Naturally, he left us a gift that
was exh‘avagsnt He was SOOO pleased to see that we had the
; franging in the living room.
According s LRl ak the
watercolor was an office giff, and the other gift, a small, plain, brown, wooden jewelry box, was
a “[glift of friendship from ho said he purchased the watercolor &t a friend’s

framing shop, gave the value of the watercolor as approximately $30 in US dollars and the box as
proximately $20 in US dollars. (Ex76:1-2) Col{ret =

: recalled -often had a local
color picture to give to visiting dignitaries. She said if hé gave & pamnﬂg to Gen Fiscus it would
have been an official gift from the office and wouldn’t have violated any Joint Ethics Regulation
prohibitions. She said th-'lmd_\tmn is to give gifts, and this would have been in that
tradition. (Ex 76:2) She later clarified this b}f saying once Gen Fiscus was given the gift, when
he got back to his base he would have reportcd it and handled it as required by the Joint Ethics
Regulation. (Ex 76:3)

The standard for giving and accepting gifts between employees is found in 5 C.F.R. 2635.
(Ex 87) Section 2635.302(a) states that “an employee may not...[d]irectly or indirectly, give a
gift to or make a donation toward a gift for an official superior.” Section 2635.302(b) states that
“an employee may not, dwer;tl}f or indirectly, accept a gift from an employee receiving less pay
‘than himself unless. . .[t]here is a personal relationship between the two employees that would
justify the gift.” Section 2635.304 lists the exceptions to these rules. Pertinent sections are
‘quoted below:
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(a) General exceptions. On an occasional basis, including any '
occasion on which gifis are traditionally exchanged. ..

(1) Items...with an aggregate market value of $10 or less per
occasion; .

(3) Personal hospitality provided at a residence which is of a
type and value customarily provided by the employee to personal
friends;

(4) Items given in connection with the receipt of personal
hospltahty if of a type and value customarily given on such
occasions;

Example 3: the Secretary of Labor has invited the agency’s
General Counsel to a dinner party at his home. The General
Counsel may bring a $15 bottle of wine to the dinner party and the
Secretary may accept this customary hostess gift from his
subordinate, even though its cost is in excess of $10.

Example 4: For Christmas, a secretary may give his supervisor,
and the supervisor may accept, a poinsettia plant purchased for $10
or less. The secretary may also invite his supervisor to a Christmas
party in his home and the supervisor may attend.
(b) Special, infrequent occasions... ]

(1) In recognition of infrequently occurring occasions of
personal significance such as marriage, illness, or the birth or
adoption of a child; or

(2) Upon occasions that terminate a subordinate-official
superior relationship, such as retirement, resignation, or transfer.

(c) Voluntary contributions. An employee may solicit voluntary
contributions of nominal amounts from fellow employees for an
appropriate gift to an official superior and an employee may make
a voluntary contribution of a nominal amount to an appropriate gift
to an official superior:

(1) On a special, infrequent occasion as described in paragraph
(b) of this section; ... (Bx 87:X)

Watercolor Painting.

» Itis true that a MAJCOM staff judge advocate visits his or her base legal offices only
infrequently, and for the base staff judge advecate and office personnel these visits might be
called “special.” But these infrequent, official visits do not meet the “special” occurrences
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described in 2635.304(b) above. Neither does the gift-giving meet any other exception specified
in the regulation. Maj Gen Fiscus could have accepted the watercolor as a gift from the base
legal office to the PACAF legal office and displayed the picture there. However, he took it as a
personal gift and displayed it in his home. His acceptance of the watercolor as a personal gift
was technically a violation of 5 C.F.R. 2635 and paragraph 2-203 of the Joint Ethics Regulation.

Wooden Jewelry Box.

S - that he gave the box to Maj Gen Fiscus as a “[glift of friendship from
@R The problem is that the box’s value ($20) exceeded the nominal value of $10 allowed to
be given on an occasional basis between an official superior and a subordinate. There is an
argument that the box was given as a hostess gift for the reception, but the contrary argument is
" that a jewelry box isn’t a “customary hostess gift” as described in Example 3, aniRdidn’t
describe it as a hostess gift. Maj Gen Fiscus was hosting an official reception at his home for
ded in his official capacity. Even though Maj
Gen Fiscus was no longer - L8 e was stil (I fFicial superior
because he was the Deputy Judge Advocate General of tlie Air Force. In this situation, Maj Gen
Fiscus could not accept the box as a personal gift. His acceptance was technically a violation of
5 C.F.R. 2635 and paragraph 2-203 of the Joint Ethics Regulation.

Misuse of Government Resources.

From the beginning of this investigation, it was clear that Maj Gen Fiscus used his
computer to carry on his relationships (whether unprofessional or simply long-term friendships)
with women. Just the evidence used in this report of investigation to,document the
unprofessional relationships and long-term friendships amounts to 487 pages of email spanning
the years from 3 Mar 99 (Ex 58:1) to 12 Aug 04 (Ex 55:65).

Paragraph 2-301 of the Joint Ethics Regulation (Ex 88) governs the use of federal
government resources. Pertinent parts are quoted below:

2-301. Use of Federal Government Resources.

a, Communication Systems... Federal Government communication
systems and equipment (including Government owned telephones,
facsimile machines, electronic mail, internet systems, and
commercial systems when use is paid for by the Federal
Government) shall be for official use and authorized purposes only.

(1) Official use includés emergency communications and
communications that the DoD Component determines are
necessary in the interest of the Federal Government. Official use

dissemination (in whole or part) outside the Air Fo it the approval of The Inspector General, SAF/IG.
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may include, when approved by theater commanders in the interest
of morale and welfare, communications by military members and
other DoD employees who are deployed for extended periods away
from home on official DoD business.

(2) Authorized purposes include brief communications made by
DoD employees while they are traveling on Government business
to notify family members of official transportation or schedule
changes. They also include personal communications from the
DoD employee's usual work place that are most reasonably made
while at the work place (such as checking in with spouse or minor
children; scheduling doctor and auto or home repair appointments;
brief internet searches; e-mailing directions to visiting relatives)
when the Agency Designee permits categories of communications,
determining that such communications:

(a) Do not adversely affect the performance of official duties
by the DoD employee or the DoD employee's organization;

(b) Are of reasonable duration and frequency, and whenever
possible, made during the DoD employee's personal time such as
after duty hours or lunch periods;

(c) Serve a legitimate public interest (such as keeping DoD
employees at their desks rather than requiring the use of
commercial systems; educating the DoD employee on the use of
the communications system; improving the morale of DoD
employees stationed for extended periods away from home;
enhancing the professional skills of the DoD employee; job-
searching in response to Federal Government downsizing);

(d) Do not put Federal Government communications systems
to uses that would reflect adversely on DoD or the DoD
Component (such as uses involving pomography; chain letters;
unofficial advertising, soliciting or selling except on authorized .
bulletin boards established for such use; violations of statute or
‘regulation; inappropriately handled classified information; and
other uses that are incompatible with public service); and

(¢) Do not overburden the communication system (such as
may be the case with broadcasts and group mailings), create. no
significant additional cost to DoD or the DoD Component...(Ex 88)
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When, as part of this investigation, AFPCA downloaded Maj Gen Fiscus’s email files,
the resultant data delivery consisted of seven CDs. (Ex 61:5) Clearly, not all of the emails found
in Gen Fiscus’s files were the result of a misuse of government resources, but a significant
number, even if you use only the unprofessional emails documented in this investi gation, were.

Many of the personal emails used as evidence in this investigation violated paragraph
2-301 in a number of different ways: they were, for the most part, not drafted, sent, or received
for official purposes. While most were brief communications, they were not made while Gen
Fiscus was “traveling on Government business to notify family members of official
transportation or schedule changes.” And they were not personal communications “that are most
reasonably made whole at the work place (such as checking in with spouse or minor children:
scheduling doctor and auto or home repair appointments; brief internet searches; e-mailing
directions to visiting relatives).”

A preponderance of the evidence supports the finding that Gen Fiscus’s use of email to
maintain contact with a woman with whom he was having an adulterous affair (Ex 59), to
maintain contact with a woman with whom it appears he had an adulterous affair (Ex 44), to
maintain contact with civilian women with whom he had improper romantic relationships (Ex
47, Ex 50), and to further his unprofessional relationships with subordinate women in the JAG
Corps (Ex 43, Ex 52, Ex 55, Ex 58, Ex 60) did “adversely affect the performance of official
duties by the DoD employee or the DoD employee’s organization,” did not “[s]erve a legitimate
public interest,” and does “reflect adversely on DoD or the DoD Component,” all in violation of
paragraph 2-301 of the Joint Ethics Regulation.
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VIII. SUMMARY

1

ALLEGATION 1, that Maj Gen Thomas J. Fiscus wrongfully engaged in unprofessional
relationships with female subordinate members of the Air Force in violation of AFI 36-2909,
Professional and Unprofessional Relationships, and Article 133, UCMJ, Conduct Unbecoming
an Officer and Gentleman, was SUBSTANTIATED.

The preponderance of evidence supported the conclusion that Maj Gen Fiscus developed,
encouraged, and pursued unprofessional relationships, that also qualified as fraternization, with
two noncommissioned officers, SMSgt l#and TSgt @ His romantic overtures to SMSgt

S :nd his “dates” with her, were especially egregious and unbecoming, since both he and
she were married to other people at the time. Likewise, he developed and encouraged undue
familiarity with two female judge advocates, Lt Col SliJllBand Maj SElJJ§ His relationship

with Maj GEEEEN o ever, was singularly disgraceful. Romancing another woman, not his

i rpassed “unprofessional” and althongh in this case may have stopped short of adultery—

] _ —the relationship was romantic and

; i j In all five examples Maj Gen Fiscus compromised his

standing as an officer and the leader of the Air Force JAG Corps. '

ALLEGATION 2, that Maj Gen Thomas J. Fiscus made inappropriate sexual advances
toward female subordinates, in violation of the Secretary of the Air Force and Chief of Staff
policy on Commander Responsibility for Equal Opportunity, AFI 36-2706, Military Equal
Opportunity Program, and Article 133, UCMI, Conduct Unbecoming an Officer and a
Gentleman, was SUBSTANTIATED.

The sworn testimony of victims and witnesses makes clear that Maj Gen Fiscus repeatedly
made unwanted advances and unprofessional public displays of affection toward female
members of the JAG Corps. He inappropriately touched Tt ColliJllll# and Mol lRg:nd he
inappropriately kissed TS ztilland Maj @i on the mouth. His actions, for the women he
victimized, created a hostile work environment, as defined by AFI 36-2706. Furthermore, it is
also clear that one of the victims of his advances, Ma made multiple efforts to correct his
behavior, to no avail, while two more, T‘Sg-and& suffered guilt because they did
not. Additionally, in view of his AFI 36-2706 role as the Air Force provider of guidance for the
prevention of sexual harassment, Maj Gen Fiscus exhibited stunning hypocrisy by his own sexual
harassment of JAG Corps subordinates. : '

ALLEGATION 3, that Maj Gen Thomas J. Fiscus wrongfully engaged in improper
relationships with female civilians in violation of Article 133, UCMI, Conduct Unbecoming an
Officer and a Gentleman, and Article 134, UCMI, General Article, was SUBSTANTIATED.
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support a finding that he had a two-year adulterous relationship with Ms:
chtary evidence strongly suggests that he also committed adultery with Ms.
‘and that his rcIatmn*shp with Ms:

s a]sn romantic: althﬂugh his relationship with Ms.—ma}f not have
ual, his aggressive pursuit of 4 one-on-one, loving relationship with her was also a
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